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QUESTIONS INVOLVED ON APPEAL 

L Whether the Appellant, a ten point veteran prefer¬ 
ence eligible with a permanent status as a civil service 
employee, was properly reassigned to a position and 
grade in the Department of Agriculture as the result of 
the reduction in force in the said Department. 

2. Whether there was a proper investigation and con¬ 
sideration of the Appellants qualifications for reassign¬ 
ment to a grade and position in the Department of Agri¬ 
culture as the result of a reduction in force in the said 
Department. 

3. Whether the failure of the Appellees to place the 
Appellant in a position of P-4 or P-5 Agricultural Econo¬ 
mist was the result of arbitrary and capricious action on 
the part of the Appellees, and particularly such of the 
Appellees as constitute the United States Civil Service 
Commission. 
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No. 11,134 


Burwell B. Powell, 
v. 


Appellant, 


Charles F. Brannan, 

Secretary of Agriculture, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment was entered dismissing the complaint on 
April 23, 1951 (A. 28). Notice of Appeal was filed on 
May 15, 1951 (A. 28). The appeal was taken within the 
60 days period allowed by Section 2107 of Title 28 
United States Code (62 Stat. 963). The Appellees are 
officers of the United States Government. 
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STATEMENT OF THE CASE 

The Appellant is a ten-point veteran preference eligible 
with permanent status employed in the Department of 
Agriculture. He entered the service during the month of 
June, 1936 as a P-3 Agricultural Economist, and there¬ 
after served continuously until he was promoted to the 
grade of a P-4 Agricultural Economist in August, 1943, 
and during the month of August, 1944, he was again pro¬ 
moted to a P-5 Agricultural Economist and served in this 
capacity until on or about June 5, 1947 when he was 
notified by the officials of the Department of Agriculture, 
Appellees in this action, that he would be separated from 
the government service due to a reduction in force. 

The Appellant exercised his right of appeal to the 
United States Civil Service Commission in accordance 
with Section 14 of the Veterans Preference Act of June 
27, 1944, and on or about July 7, 1947 the United States 
Civil Service Commission advised the officials of the De¬ 
partment of Agriculture that their action in separating 
the Appellant from his governmental position was dis¬ 
approved and they were ordered to restore the Appel¬ 
lant to his position of P-5 Agricultural Economist in the 
Department of Agriculture. 

The officials of the Department of Agriculture, such as 
are Appellees here, refused to comply with the order of 
the United States Civil Service Commission, and on Au¬ 
gust 10, 1947 the predecessor of the Appellee Brannan 
was given a notice by the United States Civil Service 
Commission ordering and directing him to restore the 
Appellant, within 10 days of the date of such notice, 
to his rightful position of a P-5 Agricultural Economist, 
from which he had been unlawfully discharged. 

The Appellant was not actually restored to any posi¬ 
tion whatsoever in the Department of Agriculture until 
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January 2, 1948, and such restoration did not carry out 
the orders of the United States Civil Service Commission 
to restore him to a position of P-5 Agricultural Economist 
hut only to the position of the top salary of grade P-3 
Agricultural Economist, which position the Appellant has 
held since January 2,1948. 

Such Appellees as constitute the officials of the Depart¬ 
ment of Agriculture claimed or pretended to claim that 
at the time the United States Civil Service Commission 
ordered his restoration to a proper position of P-5 Agri¬ 
cultural Economist in the Department of Agriculture, that 
there were no such positions in the said Department of 
Agriculture, to which the Appellant could be restored. 

The officials of the Department of Agriculture refused 
to permit the Appellant to examine the personnel lists 
in the Department of Agriculture showing P-5 Agricul¬ 
tural Economists, and refused to permit him to examine 
any registers showing the employment of such persons 
so that he could determine whether there were any such 
positions in the Department of Agriculture to which he 
had a preferential right of employment. 

Upon certification of the United States Civil Service 
Commission that there were no P-5 Agricultural Econo¬ 
mist positions in the Department of Agriculture to which 
the Appellant had a preferential right, the United States 
Civil Service Commission then approved the allocation 
of the Appellant to a P-3 Agricultural Economist. The 
Appellant thereupon entered this suit and alleged in 
paragraph 14 of the complaint (A. 6) that there were at 
least seven positions of a P-5 Agricultural Economist in 
the Department of Agriculture which he was qualified 
to fill and to which he had a preferential right of employ¬ 
ment. Depositions were taken of the officials of the De¬ 
partment of Agriculture, and the record shows that there 
were over a hundred of P-4 and P-5 Agricultural Econo- 
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mist positions in the Department of Agriculture held by 
A-2 employees who were nonveterans and to which the 
Appellant had a preferential right 

After this suit was filed, the United States Civil Serv¬ 
ice Commission agreed to review some of the positions 
and did review fourteen of the positions to which the 
Appellant had a preferential right, and it was held that 
the Appellant did not have a preferential right to any 
of the positions held by fourteen of the said employees. 
However, the evidence in the case shows that no proper 
review was ever made in the matter and that certain 
qualifications of the Appellant as to his work in Flood 
Control and other qualifications were ever considered and 
the decision made was simply a rubber stamp approval 
of the action of the officials of the Department of Agri¬ 
culture. Full comment in this matter will be made in 
the argument later in this brief. After this alleged re¬ 
view, by a stipulation of counsel, the members of the 
United States Civil Service Commission were joined as 
parties to this action, and an answer was filed on their 
behalf. (A. 16, 24) It was alleged that the action of the 
members of the Civil Service Commission was arbitrary, 
capricious and contrary to law and to fact. The answer 
denied such allegations. The court dismissed the action 
and from this judgment of dismissal, the Appellant has 
filed his notice of appeal. 

STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in entering judgment against 
the Appellant and in favor of the Appellees. 

2. That the Court erred as a matter of law in finding 
that the Appellees, such as constitute the United States 
Civil Service Commission, had not acted arbitrarily, 
capriciously, and contrary to law in refusing to order the 
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Appellants reinstatement to a P-5 position in the Depart¬ 
ment of Agriculture. 

3. That the Court erred in failing to find from the 
undisputed evidence that the Appellees, such as constitute 
the United States Civil Service Commission, did not com¬ 
pare the relative qualifications of the Appellant with 
persons holding P-5 positions in the Department of Agri¬ 
culture in which positions the Appellant had a preferen¬ 
tial right. 

4. That the Court erred as a matter of law in refusing 
to find that the Appellees failed to comply with the 
Veterans Preference Act of June 27, 1944, and particu¬ 
larly section 12 thereof, by refusing and failing to place 
the Appellant in a P-5 position in the Department of 
Agriculture for which he was fully qualified. 

5. That the Court erred in failing to find and con¬ 
clude that the said Appellees, such as constitute the 
United States Civil Service Commission, refused, failed 
or neglected to properly survey the P-5 positions in the 
Department of Agriculture to determine whether the Ap¬ 
pellant was qualified, and that the Court erred in failing 
to find that there were approximately 60 positions of 
grade P-5 in the said Department of Agriculture held by 
employees which were not surveyed and were held by per¬ 
sons without veterans preference, and which positions 
the Appellant was properly qualified and over which 
the Appellant as a ten point veteran preference eligible 
had greater preference, and that the failure of the said 
Appellees and refusal to so do was arbitrary, capricious 
and contrary to law and was a failure to carry out the 
duties imposed upon said Appellees by law. 

6. For other errors apparent of record. 
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PERTINENT STATUTES AND REGULATIONS 

“Sec. 863. Discharge, suspension, etc., only for 
cause; reason in writing; advance notice; personal 
appearance; findings and recommendations. No per¬ 
manent or indefinite preference eligible, who has com¬ 
pleted a probationary or trial period employed in 
the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, 
reduced in rank or compensation, or debarred for 
future appointment except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, 
suspension for more than thirty days, furlough with¬ 
out pay or reduction in rank or compensation is 
sought shall have at least thirty days’ .advance 
written notice (except where there is reasonable 
cause to believe the employee to be guilty of a 
crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically 
and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, 
and for furnishing affidavits in support of such an¬ 
swer, and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the 
administrative officer so acting, such appeal to be 
made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse 
decision; Provided, That such preference eligible 
shall have the right to make a personal appearance, 
or an appearance through a designated representa¬ 
tive, in accordance with such reasonable rules and 
regulations as may be issued by the Civil Service 
Commission; after investigation and consideration of 
the evidence submitted, the Civil Service Commission 
shall submit its findings and recommendations to the 
proper administrative office and shall send copies of 
same to the Appellant or to his designated repre¬ 
sentative, and it shall be mandatory for such admin¬ 
istrative office to take such corrective action as the 
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Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 864 
of this title. 

(June 27, 1944, ch. 287, Sec. 14, 58 Stat. 390, 
amended Aug. 4, 1947, c. 447, 61 Stat. 723)” » 5 
5 U. S. C. 863 

Section 20.9d of the United States Civil Service Regu¬ 
lations relating to Retention Preference Regulations pro¬ 
vides as follows: 

“Exceptions; veterans preference employees. No 
employee in subgroup A-l with competitive status 
and serving in a position subject to the Civil Service 
Act may be separated or furloughed in a reduction 
in force if there is a position subject to the Civil 
Service Act in the Department in any other com¬ 
petitive area or competitive level within the geo¬ 
graphic area which may reasonably be expected to 
continue for one year or more not filled by an em¬ 
ployee in subgroup A-l which he could fill without 
undue interruption to the activity involved, unless 
(1) he refuses a reasonable offer of transfer to a 
position meeting these requirements, including re¬ 
duction in pay if necessary, or (2) he has reemploy¬ 
ment rights in another department. Subject to the 
other requirements set forth above, agencies shall 
consider such veteran preference career employees 
in group A-l with competitive status who is reached 
in a reduction and who has had five or more years 
of Federal Government service including active mili¬ 
tary service, for reassignment to a position either 
vacant or occupied by a war service or a temporary 
employee in the agency at another geographic area 
where reassignment within his present geographic area 
cannot be made and the employee desires to be con¬ 
sidered for a position in such other area. Offers of 
reassignment of status employees in subgroup A-l 
shall be made prior to the expiration of the first 
sixty days of nonduty status.” 

“Sec. 861. Reduction in personnel; consideration 
affecting release. In any reduction in personnel in 
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any civilian service of any Federal agency, competing 
employees shall be released in accordance with Civil 
Service Commission regulations which shall give due 
effect to tenure of employment, military preference, 
length of service, and efficiency ratings; Provided, 
That the length of time spent in active service in 
the armed forces of the United States of each such 
employee shall be credited in computing length of 
total service; Provided further, That preference em¬ 
ployees whose efficiency ratings are ‘good’ or better 
shall be retained in preference to all other com¬ 
peting employees and that preference employees 
whose efficiency ratings are below 1 good ’ shall be 
retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings: 
And provided further, That when any or all of the 
functions of any agency are transferred to, or when 
any agency is replaced by, some other agency shall 
first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency or agencies, shall 
appoint additional employees from any other source 
for such positions. (June 27, 1944, ch. 287, Sec. 12, 
58 Stat 390).” 5 U. S. C. 861 

SUMMARY OF ARGUMENT 

The Appellant will argue as follows: 

1. That the Appellant being a ten point veteran pref¬ 
erence eligible with a permanent status was entitled be¬ 
cause of a reduction in force in the Department of Agri¬ 
culture to be reassigned to a position of P-5 Agricultural 
Economist in the Department of Agriculture to a position 
held by A-2 non-veteran employees to which positions the 
Appellant had a preferential right under the Veterans 
Preference Act of June 27, 1944, and the regulations of 
the United States Civil Service Commission. 

2. That the Appellant’s right to reassignment to a 
P-5 Agricultural Economist in the Department of Agri- 
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culture was never properly surveyed or compared with 
all the positions in the Department of Agriculture that 
he was qualified to fill. 

3. That the undisputed evidence shows that the Ap¬ 
pellees such as constitute the United States Civil Service 
Commission did not compare the Appellant’s qualifica¬ 
tions with all of the job positions in the Department of 
Agriculture to which the Appellant had a preferential 
right of employment. 

4. That the Appellees in comparing the Appellant’s 
qualifications to a few positions in the Department of 
Agriculture, failed, refused or neglected to consider the 
Appellant’s qualifications for certain job positions in 
which he had wide experience which fact is shown by 
the undisputed testimony in this cause. 

5. That the Appellant’s right to reassignment to a 
job position of either P-4 or P-5 Agricultural Economist 
was not compared with all of the job positions in P-4 
and P-5 Agricultural Economists in the said Depart¬ 
ment of Agriculture held by employees who were classi¬ 
fied as A-2’s employees, being nonveterans, and that the 
review and investigation in this matter was limited to 
only a few of the job positions to which the Appellant 
had a preferential right of employment. 

6. That the hearing and determination‘that there were 
no positions higher than a P-3 Agricultural Economist 
to which the Appellant had a preferential right of em¬ 
ployment was only a partial review and that the Appel¬ 
lant was denied a full, complete and fair hearing in the 
matter, and the action of the said Appellees was arbi¬ 
trary, capricious and contrary to law and the true fact. 

7. That the District Court ignored the undisputed 
fact that the Appellant had not been accorded a full 
true and complete hearing by the Appellees. 
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ARGUMENT AND BRIEF 

This action is a suit for declaratory judgment fixing 
and determining the Appellant’s rights as a ten point 
veteran preference eligible in governmental service. The 
Appellant was employed in the Department of Agricul¬ 
ture. There was a reduction in force in that Department. 
The Appellant was discharged from his employment on 
June 5, 1947. Thereafter he appealed to the United 
States Civil Service Commission. The Commission held 
that his discharge was unlawful and ordered him re¬ 
stored to the position of P-5 Agricultural Economist. 
This action was taken pursuant to the regulations of the 
United States Civil Service Commission and Section 14 
of the Veterans Preference Act of June 27, 1944 (B. 
pp. 6, 7, 8). 

The Appellees as constitute the officials of the Depart¬ 
ment of Agriculture refused to obey the orders of the 
United States Civil Service Commission, and the Appel¬ 
lant was not reinstated to any position until January 
2,1948. 

The officials of the Department of Agriculture claimed, 
or pretended to claim, that there were no Agriculture 
Economist positions in either grade P-4 or P-5 held by 
nonveterans on which the Appellant was qualified to 
fill. They so certified to the Civil Service Commission. 
The Appellant was placed in a P-3 Agricultural Econo¬ 
mist position, and ever since has occupied this grade. 
The Appellant is duly qualified to hold a P-6 Agricul¬ 
tural Economist position by reason of having passed the 
civil service examination. (A. 61) 

The Appellant was not permitted to examine the regis¬ 
ter of employees in the Department of Agriculture to 
properly present his case on appeal to the Civil Service 
Commission. (A. 92) It was only after this action was 
filed that the officials of the Agriculture Department fur- 
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nished a list of employees holding P-4 and P-5 positions 
as Agricultural Economists that it was ascertained that 
there were at least 60 persons holding such grades who 
were A-2 (A. 125-126) employees. The term A-2 em¬ 
ployees means an employee who has permanent status 
but has no rights as a veteran preference eligible. In 
other words a nonveteran. 

The regulation covering reassignment of veteran pref¬ 
erence eligibles is set forth at pages 7-8 of this brief. 
The Appellant’s rights to retention in the employment 
of the United States are predicated upon Section 12 of 
the Veterans Preference Act of June 27, 1944 (B. pp. 
7-8) which provides that in reduction in personnel in 
any civilian service of any Federal agency competing 
employees shall be released in accordance with Civil 
Service Regulations, and that preference employees whose 
ratings are good or better shall be retained in preference 
to all other competing employees. The Regulations of 
the Civil Service Commission require the veterans prefer¬ 
ence eligibles to be retained in their positions and grades 
in reduction in force. (B. pp. 7-8) 

Section 12, supra, of the Veterans Preference Act was 
patterned after the Act of August 23, 1912 (37 Stat. 413, 
5 U. S. C. 648), which provided that in the event of re¬ 
ductions in the force being made in any of the Execu¬ 
tive Departments no honorably discharged soldier or 
sailor whose record in the said department is good shall 
be discharged or dropped or reduced in rank, grade 
and salary. 

When the Veterans Preference Act was before the Sen¬ 
ate Commitee on Civil Service, Commissioner Flemming 
of the United States Civil Service Commission explained 
the section as follows: (Hearings before Committee on 
Civil Service, United States Senate, 78th Cong. 2d Sess. 
on S. 1762, and H. R. 4115, page 29): 
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“Senator Byrd. Suppose there was a general re¬ 
duction of personnel in the Federal Government, 
which I think all of us realize sooner or later must 
occur. "What preference will the veterans have as 
to the retention of jobs they may have? 

Mr. Flemming. There are three points which must 
be kept in mind. First of all, under this bill regula¬ 
tions will be required to give due effect, among other 
things, to length of service and then the next proviso 
specifies that any time spent in the armed forces 
shall be considered in dete rminin g seniority. The 
next point is really the most important It provides 
that a veteran who has cm efficiency rating of good 
or better shall be retained in preference to a com¬ 
peting employee, that is, a veteran with cm efficiency 
rating of good would be retained in preference to a 
nonveteran with an efficiency rating of excellent. 

Finally, when you get down below good, it provides 
that the veteran shall be retained in preference to 
the competing nonpreference employees who have 
equal or lower efficiency ratings. 

Senator Byrd. I think that goes as far as you 
could go. 

Mr. Flemming. That is right. 

The heart of the section which is the second pro¬ 
vision, as I stated before, was reflected in an act of 
1912, which applied only to the departmental service 
and then was extended by Executive order of March 
3, 1923, to the entire service.” 

Section 12 was enacted by Congress in the exact lan¬ 
guage as was interpreted by Commissioner Flemming. 
Under this statute, the Appellant had a preferential right 
of retention in his grade and salary so long as his job 
position existed in the Department of Agriculture and 
was not filled by other honorably discharged soldiers and 
sailors. This for the reason that at all times the Appel¬ 
lant’s efficiency rating had been good or better. This 
gave him a preferential right to his position and grade 
over all employees in the status and classification of A-2 
employees even though their efficiency ratings were higher 
than the Appellant’s. 
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The reason for this Congressional order by statute to 
the officials of the United States is that Congress of the 
United States intended to give to the men and women of 
America who had served in the armed forces during a 
war period this preferential right, and Mr. Justice Black 
in the case of Hilton v. 8uUiv<m, 334 U. S. 323, at 342, 
92 L. Ed. 1416 said this about the 1912 statute as fol¬ 
lows: 

.“There is nothing ambiguous about this 1912 pro¬ 
vision. It was an absolute command that no gov¬ 
ernmental department should discharge, drop, or re¬ 
duce in rank any honorably discharged veteran gov¬ 
ernment employee with a rating of ‘good’. Length 
of service in no way qualified the preference given 
the veteran. Any subsequent executive orders not 
only recognized this provision as giving veterans an 
absolute preference, but also extended the preference 
to veterans in the field service and to positions not 
under civil service/* 

Attention of the Court is again directed to the fact 
that in Commissioner Flemming’s testimony, he said: 

“The heart of the section which is the second pro¬ 
viso, as I stated before, was reflected in an act of 
1912, which applied only to the departmental service 
and then was extended by Executive Order of March 
3, 1923, to the entire service.” 

In other words, Section 12 of the Veterans Preference 
Act of June 27, 1944 means exactly what Mr. Justice 
Black said, the 1912 Act meant that it was an absolute 
command by Congress that no honorably discharged sol¬ 
dier or sailor whose record is good shall be discharged, 
dropped or reduced in rank and salary. 

Despite plain words of the statute and the interpreta¬ 
tion of Section 12 by Commissioner Flemming, the Appel¬ 
lant was not only discharged from the service while his 
efficiency rating was good, but he was reduced in rank, 
grade and salary while competing employees who did 
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not have preference have been retained in his grade. 
It is admitted that the Appellant was discharged as the 
result of a reduction in force. 

The Appellees have not only failed to follow the law 
giving the Appellant his preferential rights, they have 
actually defied it, and have refused to follow as the Court 
did below the opinion of the U. S. Supreme Court in the 
case of Hilton v. SulUvm, supra. 

The Appellant was entitled to a judgment as a mat¬ 
ter of law for the reason that the undisputed evidence 
shows that many persons are employed in the Depart¬ 
ment of Agriculture in his particular grade who are A-2 
employees, and that they were so employed at the time 
that he was discharged, and later reduced in rank, grade 
and salary. The Court’s attention is directed to the 
some 60 employees whose names appear in the appendix 
(A. 125-126) all of whom are employed and have been 
employed in grades P-4 and P-5 as Agricultural Econo¬ 
mists. 

For the reasons above stated the Court below erred 
in entering judgment for the Appellees. 

Even Though the Appellees Had a Eight to Compare 
Relative Qualifications of the Employees Competing 
With the Appellant, the Administrative Review Must 
Be a Full, Fair and Complete Hearing Which Was 
Not Accorded to the Appellant. 

Assuming for the moment that the Appellees had the 
right to compare relative qualifications of A-2 employees 
with the qualifications of the Appellant, which the Appel¬ 
lant does not admit, the evidence conclusively shows 
that the Appellant did not receive a fair hearing in the 
matter of comparisonal qualifications. 
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The Appellant had a preferential right of employ¬ 
ment in his P-5 grade over every A-2 employee holding 
the same grade in the Department of Agriculture. 

The Appellant testified (A. 59) that he was a wounded 
veteran and that he spent six years in the hospitals and 
was discharged during October, 1924, and immediately 
took vocational training. He entered the University of 
Maryland (A. 60) in October, 1924 and graduated in 
June, 1928 with a Bachelor and a Masters degree in 
Agricultural Economics. He entered the Department of 
Agriculture as a P-3 Agricultural Economist in June, 
1936. He passed a P-4 and a P-5, and also a P-6 exam¬ 
ination as an Agricultural Economist (A. 61) In Au¬ 
gust, 1943 he was promoted to a P-4 Agricultural Econo¬ 
mist. All of his ratings were as an Agriculutral Econo¬ 
mist, so reference hereafter will be made only to the 
grade. The Appellant testified (A. 62) that he had three 
years of Flood Control work reviewing like some 75 
Flood Control preliminary and final surveys all over the 
United States. One of these was the Potomac Project. 
The Appellant also had experience at the University of 
Maryland in Rural Electrification. (A. 64) He also 
had experience (A. 65) on the feasibility of producing game 
and wild animals on agricultural land. The Flood Con¬ 
trol work that he was employed on covered the entire 
United States (A. 66). He worked on the Potomac 
Project from December, 1940 until sometime in April, 
1942. (A. 66) His efficiency rating has never been less 
than ‘good*. (A. 67) Appellant testified (A. 63) that 
he put all information relative to his employment on his 
Form 57. The Appellant further testified that he was 
not permitted to examine the register of employees in 
the Department of Agriculture prior to the institution 
of his suit. The Appellant testified (A. 74) that he was 
qualified to do the work of one employee, Joe F. Davis 
(A. 74) and also that of Glenn T. Barton. The govern- 
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ment admitted that the Appellant has the educational re¬ 
quirements for the general occupational field of Agricul¬ 
tural Economist. 

After the suit was filed, by agreement of counsel, John 
A. Overholt, Chief of the Performance Rating Section 
(A. 17-23) compared the Appellant’s qualifications for 
some of the positions held by A-2 employees. In the 
memorandum (A. 19) Mr. Overholt states, relative to the 
Appellant, “His only experience above a P-3 (GS-9 level) 
was in a narrow field relating to the requirements of 
imported food.” The review therefore made by the 
United States Civil Service Commission was limited to 
the narrow field relating to the requirements of imported 
foods. The Court below found that there had been an 
exhaustive investigation of the job positions held by A-2 
employees. Let us refer to the testimony of Mr. Overholt 
who found that the Appellant was not qualified for some 
of the A-2 positions. Mr. Overholt testified, (A. 112) 
that he thought the Appellant had been a P-1 and a P-2 
at one time. The evidence shows (A. 112) that the Ap¬ 
pellant entered the service of the Department of Agri¬ 
culture at a P-3 level. Mr. Overholt, who made the de¬ 
cision in this case adverse to the Appellant, testified 
(A. 113) that he had no knowledge that the Appellant 
had any expereince in Flood Control. He also testified 
that he did not see any experience in Rural Electrifica¬ 
tion work. (A. 114) He further testified (A. 114) that 
in comparing the Appellant’s qualifications with Mr. Joe 
F. Davis, he did not take into consideration the work 
the Appellant had done in the Potomac Project and that 
he was not familiar with the details of what the Appel¬ 
lant had done on the work on Flood Control. He did not 
know that the Appellant had not only done that type of 
work, but he did not know that the Appellant’s recom¬ 
mendation to the President of the United States was in¬ 
corporated in a pamphlet on Rural Electrification. 
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When he made the decision, he did not know anything 
about the Appellant’s work of that character, which in¬ 
cluded both the Rural Electrification and the approxi¬ 
mately three years the Appellant had spent in Flood 
Control work, and Mr. Overholt admitted further, that 
in considering the Appellant’s qualifications, he did not 
consider a pamphlet marked “Exhibit 6” prepared by 
the Appellant and one Paul J. Miller which has been 
issued as an official document of the United States Gov¬ 
ernment as Circular 636, in January, 1942. Mr. Overholt 
admitted that he had only compared the Appellant’s rela¬ 
tive qualifications with a few of the A-2’s in his posi¬ 
tion in the Department of Agriculture. 

Mr. Hobart Cooper testified (A. 51) that he had worked 
with the Appellant on the Potomac Project and that 
Mr. Powell’s work was superior, and that the Appellant 
was able to do Flood Control work, (A. 54) and qualified 
to do the work assigned to Joe F. Davis, an A-2 employee 
(A. 55-56). 

Mr. Leroy Valentine testified (A. 35) that he found 
two positions held by A-2 employees that the Appellant 
was qualified for. They were the positions held by 0. 
Coston and A. 0. Kelly (A. 41), and that the Examining 
and Placement Division of the Civil Service Commission 
found the Appellant qualified for these positions. 

Mr. John G. Clements testified (A. 97) that the Appel¬ 
lant was qualified for certain positions. That the Appel¬ 
lant had a right over a non-veteran if qualified (A. 104) 

. That the Appellant’s qualifications were not compared 
against all of the men who were A-2 employees holding 
a like rating as the Appellant (A. 100). 

The foregoing testimony is referred to for the reason 
that it conclusively shows that the Appellant did not 
receive a fair impartial review, which he had a right to 
receive, in the matter of determining his relative quali- 
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fications for positions held by A-2 employees in the De¬ 
partment of Agriculture. 

In the first place, it is admitted by the man who made 
the final decision in the case, Mr. Overholt, that he did 
not consider the qualifications of the Appellant to do 
Flood Control work or Rural Electrification, and further¬ 
more, that he did not compare his relative qualifications 
with all of the competing employees of the Department 
of Agriculture, a list of which is shown in the appendix, 
but only about 14 of such employees. 

The Appellant contends that he is entitled to an ade¬ 
quate and fair hearing in this administrative matter. 
The Appellant was certainly entitled to have all of his 
qualifications considered, and to have them compared 
with the relative qualifications of all competing em¬ 
ployees. The record conclusively shows, at the trial, 
that this was not done. 

Hearings before administrative boards must be fair, 
open and impartial, and where there has not been such a 
hearing, the administrative action is void. 

American Juris Public Administration Law, page 480 

Morgan v. United States, 82 L. Ed. 1129, 304 U. S. 1 

An order of an administrative body is void if it is un¬ 
supported by evidence. 

Interstate Commerce Commission v. Union Pacific 
R. R. Co., 222 U. S. 541-547, 56 L. Ed. 308 

Where there is no evidence to support a finding of fact, . 
the issue becomes one of law. 

Interstate Commerce Commission v. Louisville & N. 
R. R., 227 U. S. 88, 91, 57 L. Ed. 431 

Findings must be supported by evidence. 

Federal Radio Communications v. Nelson Bros. Bond 
& Mortgage Co., 289 TJ. S. 266, 77 L. Ed. 1166 

Federal Trade Commission v. Curtis Publication Co., 
260 U. S. 568, 67 L. Ed. 408 



No question of security is involved in this case. The 
Appellant was entitled to a fair hearing, and the record 
shows that the decision of the United States Civil Service 
Commission, made by Mr. Overholt, was arbitrary, capri¬ 
cious and contrary to law. In the first place, as stated 
above, there was only a partial review of the positions 
available to the Appellant. Secondly, the reviewer failed 
to take into consideration all of the basic qualifications 
of the Appellant. 

The finding of the Court below (A. 27) to the effect 
that the Civil Service Commission made an exhaustive 
investigation of the Appellant’s qualifications and com¬ 
pared them to like positions held by A-2 employees, is 
clearly not sustained by the evidence. For that reason 
alone judgment in this case should be reversed. 

CONCLUSION 

For reasons herein stated, judgment should be reversed 
and the Appellees should be ordered to restore the Ap¬ 
pellant to his rightful position in the Department of Agri¬ 
culture as of the date of his illegal and unlawful re¬ 
duction in rank, grade and salary. 

Respectfully submitted, 

Claude L. Dawson, 

917 - 15th Street, N. W., 
Washington, D. C. 

4 ttomey for the AppeUcmt 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Burwell B. Powell, 
Ednor, Maryland, 


vs. 


Plaintiff, 


Charles F. Brannan, 
Secretary of Agriculture, 
Washington, D. C. 


T. Roy Reid, 

Director of Personnel, 

Department of Agriculture, 

Washington, D. C. 

and 

R. Douglas Smith, 

Chief of the Division of Personnel, 

Production and Marketing Administration, 
Washington, D. C. 

Defendants. 

Civil Action No. 744—’49 

Suit for a Declaratory Judgment Fixing a/nd Determining 
the Rights of the Plaintiff, a Ten Point Veteran Pref¬ 
erence Eligible in Governmental Employment, for a 
Preliminary Mandatory Injunction, Mandatory In¬ 
junction, and for Such Other and Further Relief as 
to the Court May Appear to be Just and Proper. 

The plaintiff for his cause of action complains of the 
defendants and alleges: 
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1. That the plaintiff is a citizen of the United States, 
and a resident of the State of Maryland, and brings this 
suit in his own right. 

2. That the said defendant, Charles F. Brannon, is 
the duly appointed, acting and qualified Secretary of Ag¬ 
riculture of the United States, and is sued in that ca¬ 
pacity only. 

3. That the said defendant, T. Roy Reid, is. the duly 
appointed, acting and qualified Director of Personnel of 
the Department of Agriculture, and as such is charged 
by law with the employment of persons in governmental 
positions, and is sued in that capacity only. 

4. That the defendant, R. Douglas Smith, is the duly 
appointed, acting and qualified Chief of the Division of 
Personnel in the Production and Marketing Administra¬ 
tion in the Department of Agriculture, and is sued in 

that capacity only. 

180 5. That the said defendants, Charles F. Bran¬ 

non, T. Roy Reid, and R. Douglas Smith, in their 
official capacities as herein alleged, are charged by law 
with the employment of personnel in the Department of 
Agriculture. 

6. The plaintiff further alleges that in the employ¬ 
ment and reemployment of any of the personnel in the 
Department of Agriculture the said defendants are re¬ 
quired to fill civilian positions in the said Department 
from lists of persons found to be qualified for any such 
positions by the United States Civil Service Commission 
and that the said defendants are not permitted to exer¬ 
cise their own discretion in the matter of employment, 
but are subject to the Civil Service laws of the United 
States, the statutes governing such employment, the rules 
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and regulations of the Civil Service Commission, and the 
Executive Orders of the President of the United States. 

7. The plaintiff further alleges that he enlisted in the 
United States Army on September 19, 1917, and that he 
served continuously until the date of his honorable dis¬ 
charge on June 30, 1921, and that while so serving in 
the military service he was wounded while in action 
against the enemy forces of the Imperial German Gov¬ 
ernment, with resulting injuries for which the plaintiff 
has been rated and awarded direct service connection 
for such disabilities of approximately 80% disability by 
the lawful and official rating boards of the United States 
Veterans Administration. 

8. The plaintiff further alleges that having previously 
qualified as a civil service employee of the United States 
he entered into the employment of the governmental 
service in the Department of Agriculture during the month 
of June, 1936, as a P-3 Agricultural Economist, and 
thereafter served continuously until he was promoted to 
the grade of P-4 Agriculture Economist in August, 1943, 
and thereafter served continuously until he was promoted 
to the grade of P-5 Agricultural Economist in August, 1944, 
and thereafter he served continuously until on or about 
June 5, 1947, the plaintiff was notified by the said de¬ 
fendants that he would be separated from his govern¬ 
mental service as of that date. 

9. The plaintiff further alleges as an honorably dis¬ 
charged soldier of the United States he was entitled to 
preference in his position in the Department of Agricul¬ 
ture, and that his rights to preference arose from cer¬ 
tain acts of the Congress of the United States, 

181 being specifically the Act of August 23, 1912, 37 
Stat. 360, 5 U. S. C. 648, which provided that in 
the event of reductions in the force of any of the Execu¬ 
tive Departments no honorably discharged soldier, or 
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sailor whose record in said department is rated good, 
shall be discharged or dropped or reduced in rank or 
salary, and that the plaintiff also had preferential rights 
to employment on June 5, 1947, under the Act of June 
27, 1944, known as the Veterans Preference Act, and the 
amendments thereto, and the Executive Orders of the 
President of the United States under which the plaintiff 
was classified in his preference as a ten-point preference 
eligible whose rights as a preference eligible were su¬ 
perior to all other employees, save and except those per¬ 
sons who were also ten-point preference eligibles, so 
long as his efficiency rating was good or better. 

10. The plaintiff further alleges when he was notified 
that he would be separated from governmental employ¬ 
ment on June 5, 1947 by the said defendants, or the pre¬ 
decessor of the defendant, Brannan in office, he exer¬ 
cised his right of appeal to the United States Civil 
Service Commission in accordance with the provisions of 
Section 14 of the Veterans Preference Act of June 27, 
1944, and that thereafter such proceedings were had, that 
the United States Civil Service Commission on or about 
July 7, 1947 advised the said defendants, or the defend¬ 
ant Brannan’s predecessor in office, that the action of 
the said defendants in separating the plaintiff from his 
governmental position was disapproved, and the said de¬ 
fendants were ordered to restore the plaintiff to his posi¬ 
tion of P-5 Agricultural Economist in tlie Department 
of Agriculture. 

11. The plaintiff further alleges that the said defend¬ 
ants, Beid and Smith, and the predecessor of the de¬ 
fendant, Brannan refused to forthwith comply with the 
orders and directions of the Civil Service Commission 
and on or about August 10, 1947, the said defendants, 
Beid and Smith, and the Predecessor of defendant Bran¬ 
nan were given a notice by the United States Civil Serv- 
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ice Commission ordering and directing them to restore 
the plaintiff within ten days of the date of such notice 
to his rightful position of P-5 Agricultural Economist 
from which he had been unlawfully discharged. 

12. The plaintiff further alleges that he was not 
actually restored to any position whatsoever in the De¬ 
partment of Agriculture until January 2, 1948, and that 

such restoration did not carry out the orders and 
182 directions of the Civil Service Commission to re¬ 
store him to the position of P-5 Agricultural Econ¬ 
omist but only to a position of the top salary of grade 
P-3 Agricultural Economist, which position he has since 
held. 

13. That the said defendants, Reid and Smith, and 
the predecessor of the defendant, Branhan, claimed or 
pretended to claim, that at the time that the United 
States Civil Service Commission ordered his restoration 
to the. plaintiff’s position of P-5 Agricultural Economist 
in the Department of Agriculture, there were no such 
positions in the said Department of that grade to which 
the plaintiff could be restored, and now claim, or pre¬ 
tend to claim, that no such position now exists to which 
the plaintiff may be restored, and the said defendants 
have failed, refused and neglected, and now do fail, re¬ 
fuse and neglect to restore the plaintiff to his rightful 
position of Agricultural Economist P-5 in the Depart¬ 
ment of Agriculture. 

14. The plaintiff further alleges that he has been in¬ 
formed and believes, and upon such information and 
belief, he alleges that there are at least seven positions 
of a P-5 Agricultural Economist in the Department of 
Agriculture, or of a similar nature for which the plain¬ 
tiff is qualified to fill, that the exact names of the per¬ 
sons holding such positions is well known to the defend¬ 
ants but that the defendants have refused, upon demand, 


to permit the plaintiff to inspect the register of positions 
in the grade of the plaintiff in the Department of Agri¬ 
culture, and the plaintiff further alleges that of the seven 
persons now holding the grade to which the plaintiff was 
ordered restored to duty are not ten-point preference 
eligibles, and are not otherwise entitled to said positions 
over and above the right of the plaintiff thereto, under 
the statutes, regulations and executive orders heretofore 
referred to in this complaint. The plaintiff asks for full 
discovery in this regard. 

15. The plaintiff further alleges that his separation 
from the employment in governmental service on June 
5, 1947 was due to a reduction in the force of the De¬ 
partment of Agriculture, such as is contemplated under 
the provisions of the Act of August 23, 1912, referred 
to paragraph 9 hereof, and Section 12 of the Veterans 
Preference Act of June 27, 1944, and the executive orders 

of the President of the United States, under which 
183 he could not be discharged, reduced in rank, grade 

or salary so long as the position of P-5 Agricul¬ 
tural Economist existed in the Department of Agricul¬ 
ture, and that discharge of the plaintiff from the employ¬ 
ment of the United States, and the retention of other 
employees in the same grade and salary is in direct vio¬ 
lation of the laws of the United States granting prefer¬ 
ence to this plaintiff as a ten-point veteran preference 
eligible, for the reason that on June 5, 1947, the plain¬ 
tiff's efficiency rating was then “very good" which is a 
better rating than 1 ‘good" as is required under the stat¬ 
utes granting him preference in government employ¬ 
ment. 

16. The plaintiff further alleges that he has no plain, 
adequate remedy at law, and that unless this Court 
grants the relief prayed for, the said defendants will 
continue to violate the lawful rights of the plaintiff, and 
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that a declaratory judgment should be entered herein ad¬ 
judicating his rights to employment in governmental 
service, and a preliminary mandatory injunction should 
issue directed to the said defendants commanding and 
requiring them to restore the plaintiff to the position of 
P-5 Agricultural Economist forthwith. The plaintiff fur¬ 
ther alleges that he has exercised the highest diligence 
in prosecuting his claim for restoration to the position 
of Agricultural Economist P-5 in the Department of 
Agriculture by appealing time and again to the said 
defendants and to the United States Civil Service Com¬ 
mission in an attempt to have the said defendants per¬ 
form their purely ministerial duties in restoring the 
plaintiff to his rightful position in governmental service 
upon the theory and hope that the said defendants would 
carry out their duties as prescribed by statute, and that 
the plaintiff only brings this suit as a last resort when 
it became apparent that the said defendants would not 
discharge their official duties as required by law. 

WHEREFORE, the plaintiff prays: 

1. That due process of this Court directing and re¬ 
quiring the said defendants, and each of them to appear 
and answer this Bill of Complaint. 

2. That the Court grant to the plaintiff an order 
directing and requiring the said defendants, and each 
of them, to produce any and all personnel records of 
employees in the Department of Agriculture holding the 
position of Agricultural Economist P-5, or positions of 
like character, and showing the names of such persons 

and their preferential rights if any. 

184 3. That a preliminary mandatory injunction is¬ 

sue directed to the said defendants, commanding 
and requiring them to forthwith restore the plaintiff to 
the position of Agricultural Economist P-5 as of Janu¬ 
ary 3,1948. 
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4. That upon a final hearing that the preliminary 
mandatory injunction be made permanent. 

5. That a declaratory judgment be entered fixing and 
determining the rights of the plaintiff, as a ten-point 
preference eligible, in governmental service, and grant¬ 
ing to him all of the rights, benefits and privileges he 
would have had, or might have accrued if he had not 
been illegally discharged from governmental service on 
July 5, 1947. 

6. For such other and further relief as to the Court 
may appear to be equitable and just, and if the Court 
should find from the evidence that the defendants, or any 
of them, have wilfully and willingly violated the provi¬ 
sion of 5 U. S. C. 648 in discharging the plaintiff that 
such defendants, or defendant, be summarily removed 
from office as may be done under the provisions of the 
said statute. 

/s/ Burwell B. Powell, 

Burwell B. Powell, 

Plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson, 

Attorney for the Plaintiff, 

917-15th St., N. W., 

Washington 5, D. C. 

• • • • 

185 Filed May 19 1949 Harry M. Hull, Clerk 

Answer 

Come now the defendants, Charles F. Brannan, Secre¬ 
tary of Agriculture, et aL, by George Morris Fay, United 
States Attorney, and answer the complaint herein as 
follows: 
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1. Defendants admit the allegations contained in para¬ 
graphs 1, 2, 3, and 4 of the complaint. 

2. The allegations contained in paragraph 5 of the 
complaint are legal conclusions and require no answer; 
however, insofar as an answer may be required, they 
are denied. 

3. The allegations contained in paragraph 6 of the 
complaint are legal conclusions and require no answer; 
however, insofar as an answer may be required, they 
are denied. 

4. Defendants admit the allegations contained in para¬ 
graph 7 of the complaint. 

5. Defendants admit the allegations contained in para¬ 
graph 8 of the complaint 

6. The allegations contained in paragraph 9 of the 
complaint are legal conclusions and require no answer; 
however, insofar as an answer may be required, they 
are denied. 

7. Defendants admit the allegations contained in para¬ 
graph 10 of the complaint; and defendants further allege 
that, by decision dated April 2, 1948, upon further ap¬ 
peal, the Civil Service Commission advised defendants 

that in restoring plaintiff to the position of Agri- 
186 cultural Economist, P-3, said defendants had com¬ 
plied with the law and said Commission Regula¬ 
tions, and that defendants had met the requirements of 
said law and regulations. 

8. Defendants admit the allegations contained in para¬ 
graph 11 of the complaint, and further allege that said 
notice, dated on or about August 10, 1947, was not a 
final notice and that the final decision of the Civil Service 
Commission was by letter dated April 2, 1948, as more 
particularly described in paragraph 7 of this answer. 
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9. Defendants admit that plaintiff was restored to the 
position to which he was entitled on January 2, 1949, and 
they deny each and every other allegation contained in 
paragraph 12 of the complaint. 

10. Defendants admit that they have claimed and do 
now claim that there is no position as Agricultural Econ¬ 
omist, P-5, in the Department of Agriculture to which 
plaintiff is entitled and for which he can qualify, and, 
except as so admitted, defendants deny each and every 
other allegation contained in paragraph 13 of the com¬ 
plaint. 

11. Defendants deny each and every allegation con¬ 
tained in paragraph 14 of the complaint. 

12. The allegations contained in paragraph 15 of the 
complaint are legal conclusions and require no answer; 
however, insofar as an answer may be required, they are 
denied. 

13. The allegations contained in paragraph 16 of the 
complaint are legal conclusions and require no answer; 
however, insofar as an answer may be required, they are 
denied. 

WHEREFORE, defendants pray that the Court enter 
a judgment dismissing the complaint with costs and dis¬ 
bursements. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Ross O’Donoghue 
Ross 0 , Donoghue 
Assistant United States 
Attorney 

• • * • 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

POWELL v. BRANNAN 

Civil Action No. 744—49 
Washington, D. C., 

Wednesday, September 20, 1950. 

Judge’s decision on motions in the above-entitled mat¬ 
ter heard by the HONORABLE T. ALAN GOLDSBOR- 
OUGH, Judge, United States District Court for the Dis¬ 
trict of Columbia. 

• • • • * 

THE COURT: Gentlemen, the Court does not think 
that either of these motions should be granted. 

Of course, if it is true—and I know absolutely nothing 
about it, and have no opinion about it—that the Agricul¬ 
tural Department made false statements to the Civil 
Service Commission, and upon those false statements the 
Civil Service Commission changed their attitude, the 
Court thinks that the plaintiff is in court. 

The Court overrules both motions—both plaintiff’s 
motion and the defendant’s motion. 

• • • • 

THE COURT: The Court doesn’t think that, if the 
defendant’s position is sound, the defendant is going to 
be injured at all by having a trial. The Court 

191 thinks that the factual matter here is in contro¬ 
versy, very distinctly in controversy under the 

pleadings. Therefore, there is no reason why the case 
should be taken away from the trial court. 
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# • * • 

192 MB. DAWSON: We can enter into a stipula¬ 
tion to that effect. 

MR. MAHER: It is hereby stipulated by and be¬ 
tween the respective parties that within 30 days from 
this date, September 7, 1949, or as soon thereafter as 
it can be accomplished defendants will forward to plain¬ 
tiff a compilation of the positions agricultural economists 
P-4 through P-6, inclusive, together with the names of 
the incumbents in the departmental service of the De¬ 
partment of Agriculture from June 1, 1947, to date. 
This list will disclose the status or nature of the ap¬ 
pointment of the incumbents, the veteran status and re¬ 
tention group and sub-group. 

* * • • 

193 Plaintiff’s Exhibit No. 1 


Mr. T. Roy Reid 
Director of Personnel 
Department of Agriculture 
Washington 25, D. C. 

Dear Mr. Reid: 


July 7, 1947 


Reference is made to the case of Mr. Burwell B. 
Powell, Agricultural Economist, P-5, Production and Mar¬ 
keting Administration, Department of Agriculture, who 
appealed the reduction in force action instituted in his 
case to the Civil Service Commission. 

An investigation conducted in response to Mr. Powell’s 
appeal disclosed that there has not been compliance with 
the provisions of the Retention Preference Regulations 
since Mr. Powell, an A-l employee, has not been offered 
re-assignment to a continuing position as required by 
Section 9-D of the Regulations. 
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Consequently, yon are advised that the reduction in 
force action proposed in the case of Mr. Powell is dis¬ 
approved. You may use this letter as your authority 
to take corrective action in this case. 

Very sincerely yours, 

/s/ L. A. Moyer 

Executive Director 
and Chief Examiner 

i 

• • • • 

194 Defendant's Exhibit No. 1 

April 2, 1948 

Mr. Burwell B. Powell 

Ednor 

Maryland 

Dear Mr. Powell: 

Reference is made to your communication of March 17, 
1948, outlining the reduction in force action which has 
been taken concerning you by the Production and Mar¬ 
keting Administration in connection with your proposed 
separation by reduction in force from the position of 
Agricultural Economist, P-5, Production and Marketing 
Administration, Department of Agriculture. 

An investigation resulted originally in a decision by 
the Commission sustaining your appeal because you had 
not received an official offer of reassignment to a con¬ 
tinuing position under the terms of Section 9 (d) of 
the Retention Preference Regulations. However, after 
extensive negotiations with representatives of the De¬ 
partment of Agriculture and of the Production and Mar¬ 
keting Administration concerning your retention rights 
under the Regulations, it was learned that you had been 
restored to active duty in a position as Agricultural 
Economist, P-3, at the top salary step in the grade, in 
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the Production and Marketing Administration, on Janu¬ 
ary 3, 1948. Since an extensive examination of the ap¬ 
propriate records of the Department of Agriculture here 
has failed to disclose a position of a higher grade level 
occupied by. a person of lower retention standing for 
which you are qualified, we are obliged to conclude that 
the position to which you have been reassigned consti¬ 
tutes compliance with the terms of Section 9(d) of the 
Retention Preference Regulations, and that the require¬ 
ments of the Regulations have now been met by the De¬ 
partment of Agriculture. 

Very Sincerely yours, 

/s/ Arthur S. Fleming 

Commissioner 

• • • • 

195 Filed Jan 24 1951 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Suit by plaintiff, 10-point veteran preference eligible, 
for restoration to position as a P-5 Agricultural Econo¬ 
mist. 

Plaintiff claims that he was discharged in June 1947 
by government officials from employment as a P-5 due 
to reduction in force. Plaintiff further claims that Civil 
Service Commission held discharge illegal in that he 
was not given proper assignment and ordered restora¬ 
tion to P-5 position. Plaintiff claims Agriculture De¬ 
partment asserted that no P-5 Agricultural Economist 
position was occupied by person with less retention rights. 
Plaintiff offered and accepted P-3 position under protest. 
Plaintiff contends that there are nine men now employed 
as Agricultural Economists with P-5 rating, who have 
less retention rights than the plaintiff, occupying posi- 
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tions for which plaintiff is qualified. Plaintiff seeks res¬ 
toration to P-5 position. 

Defendants claim court without jurisdiction over sub¬ 
ject matter inasmuch as this is a suit against the United 
States in effect. Two, Court is without jurisdiction, 
that this is an attempt to obtain judicial review of a 
purely discretionary matter. Three, pleads the doctrine 
of laches and, Four, absence of an indispensable party, 
namely, Civil Service Commission. Defendant denies 
that the facts warrant restoration. 

Leave is granted to defendant to amend answer so as 
to embrace absence of essential party, namely, Civil 
Service Commission. 

Government suggests that this matter be remanded, 
by stipulation, for purpose of reconsideration by 
196 the government and believes that this matter can 
be redetermined, if remanded, within 30 days. 

NOTE TO ASSIGNMENT COMMISSIONER: 

Case should not be set prior to Feb. 26, 1951, except 
by stipulation of respective counsel. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed 
by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

By consent of the Court, granted March 8, 1951, the 
pre-trial statement is amended as follows: 

1. Robert Ramspeck, Frances Perkins, and James M. 
Mitchell, as Civil Service Commissioners, are made 
parties defendant by agreement of parties. 

2. The complaint is amended by adding: Paragraph 
17. The decision of the United States Civil Service 
Commission of March 7, 1951, is not founded on true 
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facts or rightful conclusions, is arbitrary, capricious, 
contrary to law and to the facts. 

R. B. Keech, 
Pretrial Justice. 

Dated January 22, 1950. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

/s/ Claude L. Dawson 
Atty. for Plaintiff 

/s/ Joseph B. McGrath 
Atty. Dept. Justice 
Atty. for Defendants. 

• • • • 

197 Filed Mar 8 1951 Harry M. Hull, Clerk 

SUBJECT: POWELL v. BRANNAN ET AL, CIVIL 
ACTION NO. 744-49, IN THE UNITED STATES DIS¬ 
TRICT COURT FOR THE DISTRICT OF COLUMBIA. 

At the request of counsel for the parties in this case 
we have given reconsideration to the matter of the sepa¬ 
ration of Burwell B. Powell (a war veteran employee 
with permanent status) from the Department of Agricul¬ 
ture on June 27, 1947, in a reduction in force, and sub¬ 
sequent restoration to duty in a lower grade position on 
January 3, 1948, to determine whether such action was 
in accord with applicable regulations of the Civil Service 
Commission in effect at that time. The Commission had 
previously ruled on March 15, 1948 (confirmed by a 
letter dated April 2, 1948) that such separation and res¬ 
toration to duty were in accord with applicable regula¬ 
tions, but a question has arisen as to whether the Com- 
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mission had considered all of the facts which have been 
presented to the Court in pre-trial proceedings. 

Specifically, the issue turns on whether there was com¬ 
pliance with the following provisions of section 20.9d of 
the regulations as they were on May 6, 1947, when Mr. 
Powell was first notified of pending reduction-in-force 
action, and on June 27, 1947, when his separation was 
effective: 

“Exceptions; veterans preference employees. No em¬ 
ployee in sub-group A-l with competitive status and 
serving in a position subject to the Civil Service Act 
may be separated or furloughed in a reduction in force 
if there is a position subject to the Civil Service Act in 
the department in any other competitive area or com¬ 
petitive level within the geographic area which may rea¬ 
sonably be expected to continue for one year or more 
not filled by an employee in subgroup A-l which he 
could fill without undue interruption to the activity in¬ 
volved, unless (1) he refuses a reasonable offer of trans¬ 
fer to a position meeting these requirements, including 
reduction in pay if necessary • • V’ 

Mr. Powell was involved in the reduction in force be¬ 
cause his position was abolished and there was no simi¬ 
lar position which was continued. This position was in 
grade P-5, corresponding to grade GS-12 under the Clas¬ 
sification Act of 1949. He appealed from the notice to 
the Civil Service Commission and submitted with his 
appeal a statement of his qualifications and experience 
on Form 57. Attached to this statement was a signifi¬ 
cant note, initialed by Mr. Powell, quoted as follows: 

“Since each of my last two promotions were at the 
request of Civil Service Commission and not at the re¬ 
quest of the employing agency, and since the Civil Serv¬ 
ice Commission has accepted my examination papers for 
a P-6 position, I do not think I should be asked to ac- 



19 A 


cept less than a P-5 position. However, a P-4 position 
is better than no position.” 

198 We explored a great many positions during the 
initial consideration of Mr. Powell’s appeal. He 
has the basic educational requirements for the general 
occupational field of agricultural economist. He has suf¬ 
ficient experience to be considered “eligible” on a regis¬ 
ter from which an appointing officer could make selec¬ 
tions for quite a number of different jobs in grades up 
to P-5 or GS-12. However, his only experience above 
the P-3 (GS-9) level was in a narrow field relating to 
requirements of imported foods. In this narrow field he 
served from January 12, 1943 to July 29, 1944 in P-3 
(GS-9), from July 29 to August 29, 1944 in P-4 (GS-11) 
and since August 29, 1944 in P-5 (GS-12). Furthermore, 
as he explained* to our representative, he had such dif¬ 
ficulty in obtaining recognition of his accomplishments 
in grades P-3 and P4 that he had been able to obtain 
promotion above P-3 only by having his qualifications 
reviewed by the Civil Service Commission for higher 
grades. His remarks implied that he had obtained pro¬ 
motion to P4 and to P-5 by threatening to leave critical 
war work to accept a higher grade position elsewhere. 
This is the basis for the note he had attached to his 
Form 57. These facts had to be considered in making a 
determination as to positions “which he could fill without 
undue interruption to the activity involved.” We finally 
concluded that there were no positions above the P-3 
level for which we could make such a determination, and 
since he had shown a continuing reluctance to accept a 
P-3 position until he finally accepted restoration to this 
grade on January 3, 1948, we denied his appeal 

During the current litigation, reference has been made 
to some additional positions which were not considered 
in our original consideration of Mr. Powell’s appeal 
Specifically, we have been requested to make a determi- 
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nation under the above-quoted regulation, with respect to 
the position held by each of the following employees (al¬ 
leged to be non-veterans) at the time of Mr. Powell’s 
separation: 

Glen T. Barton Merton S. Parsons Albert P. Brodell 
Joe E. Davis James Vermeer Archie B. Sabin 
Donald B. Ibach Robert D. Davidson Herman L. Myer 
Ronald W. Jones Erwin C. Ford Almon T. Mace 

John G. Ellickson 

Glen T. Barton was a P-5 (now GS-12) agricultural 
economist engaged in highly specialized research of farm 
labor utilization, requirements and efficiency and the rela¬ 
tion of these factors to farm practices. There is nothing 
in the record to indicate that Mr. Powell could have dis¬ 
placed Mr. Barton “without undue interruption to the 
activity.” 

Joe E. Davis was a P-4 (now GS-11) agricultural 
economist engaged in agricultural, economic and social 
analysis of areas proposed or considered for develop¬ 
ment or extension of rural electrification systems, par¬ 
ticularly from the standpoint of feasibility, and recom¬ 
mending action to be taken. Mr. Powell’s record does 
not include any experience indicating that he could have 
displaced Mr. Davis on this job without undue interrup¬ 
tion to the activity. 

Donald B. Ibach was in a P-5 (now GS-12) position in 
charge of important specialized research in the Input- 
Output aspects of farm management. Mr. Powell’s rec¬ 
ord does not contain any basis for a determination that 
he could have taken over this research project without 
undue interruption to the program. 

199 Ronald W. Jones was in a P-5 (now GS-12) 
position in charge of important specialized re¬ 
search studies in farm costs and returns. Mr. Powell 
has not had any experience indicating that he could take 
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over direction of such a project without undue interrup¬ 
tion to the program. 

Merton S. Parsons was in a P-5 (now GS-12) position 
heading up research and planning work to determine the 
effectiveness, from the viewpoint of farm management, 
of the Farm Security Administration Program. The 
record does not contain any facts upon which we could 
base a finding that Mr. Powell could have taken over 
this work without undue interruption. 

James Vermeer Was a P-4 (now GS-11) statistician 
serving as assistant chief of a large statistical section. 
Mr. Powell does not have even the minimum qualifica¬ 
tions required for this position. 

Robert D. Davidson was a P-5 (now GS-12) agricul¬ 
tural economist serving as specialist and project leader 
in the field of land values with special emphasis on ef¬ 
fects of public measures such as market milk allotments, 
rural zoning, grazing permits and soil conservation dis¬ 
trict regulations. Mr. Powell was not qualified to take 
over this work without undue interruption to the pro¬ 
gram. 

Erwm C. Ford was in a P-4 (now GS-11) position in 
Fort Worth, Texas, and was transferred on July 14, 
1947, to a P-5 position involving determinations on the 
agricultural feasibility of flood control, drainage, and re¬ 
lated water control systems. Mr. Powell was not quali¬ 
fied for this line of work, at either a P-4 -or P-5 level. 

John C. EUickson was a status employee with veteran 
preference and was not subject to displacement by Mr. 
Powell. 

Albert P. BrodeU was in a P-5 (now GS-12) position 
with responsibility for heading up research into current 
and possible future use of major types of farm machin¬ 
ery. Mr. Powell was not qualified to assume leadership 
in such a program. 
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Archie B. Sabin was in a P-5 (now GS-12) position 
engaged in specialized research of the price-making me¬ 
chanism to find ont how accurately it reflects supply and 
demand conditions and to what extent and by what 
methods it should be modified. Mr. Powell has had no' 
experience to support a finding that he could take over 
this program without undue interruption. 

Herman L. Myer was not appointed until October 1, 
1948, and then to a position for which Mr. Powell is not 
qualified. 

Abnon T. Mace was in a P-5 (now GS-12) position as 
Chief of a section responsible for program analysis 
studies. Mr. Powell’s qualifications were insufficient to 
warrant a finding that he could have displaced Mr. Mace 
without undue interruption to the activity. 

In addition to these cases we have also reviewed Mr. 
Powell’s general and special qualifications for a number 
of positions in P-4 (now GS-11) at the time of his sepa¬ 
ration, with results as follows: 

200 Reuben W. Hecht was in a P-4 (now GS-11) 
position engaged in highly specialized research in 
labor utilization, requirements, and efficiency and their 
relation to farm practices. This involved studying the 
relation of mechanization and other technological im¬ 
provements to the use of labor on the farm. Mr. Powell 
is qualified for this work in the sense that his academic 
education and experience record are such that we would 
consider him eligible to be placed on a list from which 
an appointing officer could select a person for appoint¬ 
ment However, Mr. Powell’s record is not sufficiently 
impressive for us to certify that he could have displaced 
Mr. Hecht without undue interruption to the activity. 

Edwin C. Strand and Erling Hale were In P-4 (now 
GS-11) positions engaged in specialized research concern¬ 
ing interregional competition of farm products. The re- 
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marks concerning the Hecht position above are equally 
applicable to the Strand and Hole positions. 

As a result of this thorough reconsideration of this 
case, and of all points raised by Mr. Powell and his 
counsel, we can find no evidence of any violation or eva¬ 
sion of our regulations. We find no evidence to support 
charges that The Department of Agriculture or any of 
its officers or employees “sought to deceive the Commis¬ 
sion” with respect to any fact in this case. We find no 
position, above the grade level of the position to which 
Mr. Powell was restored, for which he was entitled to 
consideration, that he could have filled without undue 
interruption to the activity involved. Furthermore, the 
record contains strong indications that the delay in plac¬ 
ing him in a lower grade position was caused by Mr. 
Powell’s hesitancy in accepting the reduction in grade 
and pay, and not by unwillingness of the Department to 
give him an appropriate position under the regulations. 
We recommend, therefore, that we again adhere to our 
previous finding that Mr. Powell’s appeal should be 
denied. 

/s/ John A. Overholt 

Chief, Performance Bating 
Section 

Approved by the U. S. Civil Service Commissioners 
March 2, 1951. 

United States Civil Service Commission 

I hereby certify this is a true copy of the original 
which is on file with the Civil Service Commission. 

/s/ William C. Hull 
Wm. C . Hull 

Executive Assistant 

# • • • 


Date 3/7/51 
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201 Filed Mar 20 1951 Harry M. Hull, Clerk 

Answer to Amended Complaint 

Now come the defendants, including Robert Ramspeck, 
Frances Perkins and James M. Mitchell, as Civil Service 
Commissioners, and for answer to the complaint as 
amended by agreement of the parties, by consent of 
Court on March 8, 1951, do hereby allege as follows: 

1. In answer to paragraphs 1 through 16 of the 
amended complaint, defendants repeat and incorporate 
herein the admissions, denials, and other answers to 
such paragraphs as appear more fully in defendants’ 
answer herein before filed in this case. 

2. In answer to paragraph 17 of the amended com¬ 
plaint, defendants deny the allegations contained therein 
and assert that the decision of the United States Civil 
Service Commission of March 2, 1951, is the result of 
the exercise of sound executive discretion and judgment, 
that it was rendered only after an exhaustive investiga¬ 
tion of all of plaintiff’s claims, complaints and asser¬ 
tions, and that it emphatically reaffirms the previous 
final decision of the Commission in this matter that 
plaintiff was properly reached in the reduction in force 
in the Department of Agriculture in 1947 and that there 

were no positions above the grade level to which 

202 plaintiff was restored for which he was qualified 
to fill without undue interruption to the activity 

involved. 

Affirmative Defenses 

3. This Court lacks jurisdiction of the subject matter 
of this action. 

4. The complaint fails to state a claim upon which 
this Court can grant relief. 
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5. Plaintiff’s claim is barred by laches. 

6. Plaintiff has now been given a complete list of 
Agricultural Economists employed in the Departmental 
Service of the Department of Agriculture in Glades P-4, 
5 and 6 from June 1, 1947, through September 7, 1949, 
which satisfies paragraph 2 of his prayers for relief. 

7. Section 648 of Title 5, United States Code* section 

4 of the Act of August 23, 1912, 37 Stat. 413, as amended, 
is wholly inapplicable in the instant case and, in any 
event, was repealed by section 14 of the Performance 
Rating Act of 1950, 5 USC 2001, 64 Stat. _ 

WHEREFORE, defendants pray that the Court enter 
judgment dismissing the complaint as amended herein 
with costs and disbursements for defendants. 

• • • • 

204 Filed Apr 9 1951 Harry M. Hull, Clerk 

Findings of Fact, Conclusions of Law and Judgment 

Findings of Fact 

1. This plaintiff is now an Agricultural Economist in 
the Department of Agriculture at the highest salary 
level within his grade of GS-9 (formerly P-3), paying 
$5,232 per annum. He was restored to this position by 
the Department of Agriculture on January 2, 1948, fol¬ 
lowing disapproval by the Civil Service Commission of 
his discharge on June 27, 1947, in a reduction in force 
action, from the position of Agricultural Economist, 
grade P-5 (GS-12), then paying $6,144.60 per annum. 

2. The plaintiff is a permanent civil service status 
employee and a disabled veteran of World War I, en¬ 
titled to preference under the provisions of section 14 
of the Veterans’ Preference Act of 1944, 58 Stat. 390, 
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5. U. S. C. 861, and to an “ A-l” retention preference 
rating under the applicable provisions of the Civil Serv¬ 
ice Commission’s “Retention Preference Regulations for 
Use in Reductions in Force,” 5 CFR, 1947 Supp., Part 
20, 12 FR 2849. At the time of his discharge in 1947, 
the plaintiff’s efficiency rating was “Very Good.” 

3. The Department of Agriculture reduction in force 
action in 1947 was disapproved in the plaintiff’s 

205 case when the Commission found that prior to his 
discharge, the plaintiff had not been offered reas¬ 
signment to a continuing'position in that Department as 
required by the Commission’s regulations. The Depart¬ 
ment of Agriculture was authorized by the Commission 
to take corrective action in the case. The Commission 
then made various investigations and recommendations 
in the case at the request of both the plaintiff and the 
Department of Agriculture, and the plaintiff was even¬ 
tually offered a P-3 position as a result of these nego¬ 
tiations. He accepted the offer with reservations as to 
his right to a higher grade position and appealed the 
matter again to the Commission. Upon further investi¬ 
gation, the Commission determined finally, in a letter 
to the plaintiff, dated April 2, 1948, that there was no 
position of a higher grade level occupied by a person of 
lower retention standing for which the plaintiff was qual¬ 
ified. It concluded that the Department of Agriculture 
had met the requirements of the regulations in restoring 
the plaintiff to a Grade P-3 (GS-9) position. 

4. After this suit was filed, following a pre-trial 
hearing, this case was further investigated by the Civil 
Service Commission to determine again whether plain¬ 
tiff’s restoration in a P-3 (GS-9) grade was in accord 
with the applicable “regulations, specifically section 20.9 
(d) of 5 CFR, 1947 Supp., 12 FR 2851-2852. In a de¬ 
cision dated March 2, 1951, the Commission adhered to 
its previous findings and again denied plaintiff’s appeal. 
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5. The plaintiff has now been given the benefit of 
two extensive and exhaustive impartial investigations, 
and his claim has been denied in two separate decisions 
by the Civil Service Commission. The Commission and 
its officers considered all evidence and points submitted 
by the plaintiff in support of his claim before reaching 

these decisions. At no time in the plaintiff’s ap- 
206 peal did the Department of Agriculture seek to 
deceive or supply false information concerning the 
plaintiff’s case to the Commission. The Commission in¬ 
vestigated all possible positions which plaintiff might 
have been qualified to fill without undue interruption to 
the activity involved. The plaintiff was given the full 
benefit of all available procedures prior to the final de¬ 
terminations denying his claim. 

Conclusions of Law 

6. Plaintiff has been accorded all procedural and sub¬ 
stantive rights to which he was entitled under the Vet¬ 
erans’ Preference Act of 1944 and Civil Service Com¬ 
mission regulations promulgated pursuant thereto. 

7. This Court has no jurisdiction to review the final 
determination of the Civil Service Commission on its 
merits to ascertain whether or not any Agricultural Econ¬ 
omist P-5 position existed in the Department of Agri¬ 
culture in June, 1947 which the plaintiff was qualified to 
fill without undue interruption to the activity involved. 

Judgment 

In accordance with the above Findings of Fact and 
Conclusions of Law, it is hereby 

ORDERED, ADJUDGED and DECREED that judg¬ 
ment be and the same is hereby entered in favor of the 
defendants herein together with their costs of action. 
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207 Filed Apr 23 1951 Harry M. Hall, Clerk 

Judgment 

This cause having come on to be heard, and the Court 
having considered the pleadings and evidence submitted 
on trial of the issues herein, and having heard argu¬ 
ment of counsel and made Findings of Fact and Conclu¬ 
sions of Law, it is accordingly, this 23rd day of April, 
1951, ORDERED, ADJUDGED and DECREED that the 
plaintiff take nothing by this action and that judgment 
be and the same is hereby entered in favor of the de¬ 
fendants, with their costs of action. 

/s/ Walter M. Bastian 

Judge 

• • • • 

208 Filed May 15 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 15th day of May, 19 51, that 
BURWELL B. POWELL, plaintiff in the above entitled 
cause, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 23rd day of April , 1951 in 
favor of the defendants against said plaintiff, BurweU 
B. Powell. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for plaintiff. 

• • • • 
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209 Filed Jun 15 1951 Harry M. Hall, Clerk 
Statement of Points on Appeal. 

1. That the Court erred in entering judgment against 
the plaintiff and in favor of the defendants. 

2. That the Court erred as a matter of law in find¬ 
ing that the defendants, such as constitute the United 
States Civil Service Commission, had not acted arbi¬ 
trarily, capriciously, and contrary to law in refusing to 
order the plaintiff’s reinstatement to a P-5 position in 
the Department of Agriculture. 

3. That the Court erred in failing to find from the 
undisputed evidence that the defendants, such as consti¬ 
tute the United States Civil Service Commission, did not 
compare the relative qualifications of the plaintiff with 
persons holding P-5 positions in the Department of 
Agriculture in which positions the plaintiff had a prefer¬ 
ential right. 

4. That the Court erred as a matter of law in re¬ 
fusing to find that the defendants failed to comply with 
the Veterans Preference Act of June 27, 1944, and par¬ 
ticularly section 12 thereof, by refusing and failing to 
place the plaintiff in a P-5 position in the Department 
of Agriculture for which he was fully qualified. 

5. That the Court erred in failing to find and con¬ 
clude that the said defendants, such as constitute the 
United States Civil Service Commission, refused, failed 
or neglected to properly survey the P-5 positions in the 
Department of Agriculture to determine whether the 
plaintiff was qualified, and that the Court erred in fail¬ 
ing to find that there were approximately 60 positions 
of grade P-5 in the said Department of Agriculture held 
by employees which were not surveyed and were held 
by persons without veterans preference, and which 
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positions the plaintiff was properly qualified and 
210 over which the plaintiff as a ten point veteran 
preference eligible had greater preference, and 
that the failure of the said defendants and refusal to so 
do was arbitrary, capricious and contrary to law and 
was a failure to carry out the duties imposed upon said 
defendants by law. 

6. For other errors apparent of record. 

/s/ Claude L. Dawson 

Claude L. Dawson, Attorney 
for the Appelant, 

917 - 15th Street, N. W., 
Washington 5, D. C. 

• • • • 

6 LeRoy W. Valentine, 

• • • • 

Direct Examination 

BY MB. DAWSON: 

Q You may state your name, please. A LeBoy W. 
Valentine. 

Q What is your business or occupation? A I am 
the supervisor in the Seduction in Force Division of the 
Civil Service Commission. 

Q How long have you been acting in that capacity? 
A Approximately eight years. 

7 Q Eight years last past? A Yes, sir. 

Q Briefly outline to the Court just what your 
duties are in that respect, Mr. Valentine. A My duties 
in that respect are to supervise the preparation of regu¬ 
lations concerning reduction in force, the advising of 
agencies in following such regulations and the reception 
of appeals of employees who have received reduction in 
force notices and the investigation of such appeals. 
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Q And yon have been engaged in that work for the 
last eight years? A Approximately that time, yes, sir. 

Q And in that class of work, Mr. Valentine, do yon 
have jurisdiction in that type of a case where a Veteran 
Preference Eligible has lost his position as a result of 
a reduction in force? A If he receives a reduction in 
force notice, yes, sir. 

Q And are you familiar with the regulations of the 
Civil Service Commission relative to your procedure in 
a matter of that kind? A Yes, sir. 

Q Assuming that a Veterans Preference Eligible has 
received a notice that he is to be discharged from any 
department or agency as the result of a reduction 

8 in force, what are his rights under the regulations 
of the Civil Service Commission and the Veterans 

Preference Act, if you know? 

ME. McGBATH: I object to the question. I would 
like to have him specify exactly what date he is ask¬ 
ing for. These regulations change from time to time. 
BY MR. DAWSON: 

Q I will assume during the year 1947. A His right 
in 1947 when he received a reduction in force notice was 
to examine the register on which his name appeared and 
from which notice was issued and if he felt that there 
was any violation of his rights, to appeal within ten 
days of the date of receipt of the notice to the Civil 
Service Commission. 

• • • • 

9 BY ME. DAWSON: 

Q Mr. Valentine, do you know the number of 
those regulations that were in force in June, 1947? A 
The number? 

Q Yes. A By that do you mean Part 20 of the Civu 
Service Regulations? 

Q Was that Part 20? A That is the official title, 
yes. 
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THE COURT: Do you gentlemen stipulate as to 
those? 

MR. McGRATH: Yes, Your Honor. We have a 
copy of them here. If you want to use them, go ahead. 
BY MR. DAWSON: 

Q What was your procedure in the event that a 
veteran preference job was abolished as to the keeping 
or maintaining that man on the payroll of the Govern¬ 
ment? A Am I to assume we are still speaking of re¬ 
duction in force action? 

Q Yes. A Because that is my field and the 

10 only one I am conversant with. 

Our procedure, if .1 may be permitted to answer 
this way, when we receive an appeal from an employee 
who has received a reduction in force notice is to docket 
such appeal, turn it over to an investigator to go out 
and investigate and obtain all the facts, bring those 
facts back in a report with a recommendation as to what 
disposition shall be made of the appeal. 

Q Did you, in the course of your duties in that re¬ 
gard, did you advise the department or agency what the 
man’s rights were and order them to carry out what¬ 
ever you found in the case? A If we found that there 
was merit to an appellant’s appeal and that there had 
been a failure on the part of the agency to comply with 
the law or regulation, we so informed the agency by a 
decision, in formal decision, in a letter. 

Q In that connection, was the man entitled to a posi¬ 
tion or grade in there if there was another person, an¬ 
other employee who didn’t have the retention credits or 
the preference that he had? A That would depend, of 
course, upon the finding of the Commission as to what 
advice would be given to an agency because there are 
numerous ways in which the regulations are not always 
fully complied with on the part of the agency. 

Q In other words, they had to comply with 

11 your notice? A They were required to follow 
the published regulations. 
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Q Assume a man was a P-5 economist. His job was 
abolished. What reassignment rights would he have? A 
That would depend on his standing, his tenure of em¬ 
ployment in addition to the preference eligibility as well 
as his efficiency and, in some cases, on length of service. 
Does that answer your question? 

Q Would he have a right to retention to a job over 
and above a man who did not have veteran’s preference? 
A If he had permanent tenure, yes, sir, with the reser¬ 
vation there; that is, that he is qualified for the job 
held by the non-veteran. 

Q Mr. Valentine, do you know Burwell P. Powell, the 
plaintiff in this case? A I know the case. I don’t re¬ 
call whether I met Mr. Powell or not. This was in 1947 
and I really don’t recall 

Q During the year 1947-48, did you have occasion, as 
an employee of the Reduction in Force Unit of the Civil 
Service Commission, to consider his case? A Yes, sir. 

Q Do you recall at that time any of the facts rela¬ 
tive to it? A My recollection of what happened at the 
time is rather hazy but we did have an appeal 
12 from Mr. Powell which was accepted and docketed 
and investigated and in which we, as I recall, 
found that there had not been full compliance on the 
part of the agency in the initial action. 

*Q Did you at that time or did the Civil Service 
Commission at that time order the Department of Agri¬ 
culture Personnel Office to restore Mr. Powell to the posi¬ 
tion of P-5 agricultural economist? A As I recall, and 
I haven’t had any reference to the file, the Commission 
issued a letter to the Department of Agriculture inform¬ 
ing them that they had not fully complied with the re¬ 
tention preference regulations. 

Q Do you recall now whether they ordered that re¬ 
instatement? A I couldn’t say. 

Q Would that be contained in Mr. Powell’s file in the 
Civil Service Commission? A A copy of that letter 
would be in that file. 
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MR. DAWSON: We ask at this time that they pro¬ 
duce the Civil Service Commission file of Mr. Powell. 
MR. McGRATH: The file is here, Your Honor. 

THE COURT: Is there any reason why it should not 
be introduced! 

MR. McGRATH: The whole file! 

THE COURT: No, what he called for. 

MR. McGRATH: I am willing to stipulate this 

13 letter is already in the record. This letter has 
been introduced as Defendants’ Exhibit No. 2 in 

this deposition which was taken in the record before the 
pretrial. 

MR. DAWSON: What is that! 

MR. McGRATH: The letter you are talking about 
now to the Agriculture Department dated July 7, 1947. 

THE COURT: I understand the Government stipu¬ 
lates that that letter was sent to the Agriculture Depart¬ 
ment by the Civil Service Commission. 

MR. McGRATH: Yes. 

MR. DAWSON: It is so stipulated in the record that 
the letter dated July 7, 1947, addressed to Mr. T. Roy 
Reid, Director of Personnel, Department of Agriculture, 
was signed by L. A. Moyer, Chief Examiner for the Civil 
Service Commission. 

MR. McGRATH: I would like to further stipulate, 
if the plaintiff will, that this is Defendants’ Exhibit No. 
2 in the deposition of T. Roy Reid. 

THE COURT: Are you going to introduce the depo¬ 
sition! 

MR. McGRATH: Yes. 

THE COURT: Whether it is or not, you are intro¬ 
ducing it as part of your case. 

Are you introducing it as part of your case, Mr. 
Dawson! 

MR. DAWSON: Yes, I will introduce it. I don’t 
want to encumber the record with a lot of un- 

14 necessary things. I guess I will introduce it. 




THE COURT: I understand there is no objec¬ 
tion. 

MR. DAWSON: Mr. McGrath, do you further stipu¬ 
late that this letter that I have just referred to here is 
a letter that was, in fact, written to the Deparment? 

THE COURT: I understand it is so stipulated. 


BY MR. DAWSON: 

Q Mr. Valentine, at the time Mr. Powell’s case was 
before the Civil Service Commission on appeal, did you 
personally have anything to do about it? I mean did 
you personally work on the case? A No; not if by 
working on it you mean to investigate and to accumu¬ 
late the facts of the case. I did not. An investigator 
did that. 

Q Who was that investigator, if you know? A Mr. 
Mandel, although I don’t know that he made all of the 
investigations there. 

Q He made part of the investigations? A Part; that 
is right. 

Q Did there come a time when the Depart- 
15 ment of Agriculture said that there were no P-5 
positions in the Department of Agriculture for 
which Mr. Powell was qualified, or do you recall? A I 
don’t recall any such statement. 

Q In your examination and recollection of the in¬ 
vestigations you made in that case and conclusions you 
reached, did you find any P-5 agricultural economist posi¬ 
tions in the Department of Agriculture which, in your 
opinion, Mr. Powell was capable of filling? A I only 
had before me the report of the investigator which re¬ 
port did mention one or two P-5 positions for which it 
was believed he was qualified. 

Q That report that you had, who was that, Mr. Man- 
del’s report? A I believe it was Mr. Mandel’s. 

Q Do you recall now the one or two positions that 
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Mr. Mandel reported to you Mr. Powell was capable 
of filling? A Do you mean the identity of them? 

Q Yes. A No, I do not. 

Q Do you have there any copy of inter-office memo¬ 
randum or anything else that would indicate that? A 
No, I haven’t. 

Q Do you know whether there is in your office or if 
anybody else has any office copies of a memo- 

16 randum in that respect? A I think all there 
would be in connection with that would be in the 

official file itself, in the appeals file. 

Q Were all those inter-office memoranda consolidated 
and put in it? A They would be in the appeals file. 
There would be in the appeals file some of the investi¬ 
gator’s notes, his report of his findings; also, of course, 
any correspondence that would be initiated as a result 
of such findings. 

Q Is that contained in the folder here that is under 
Mr. Powell’s name? A It should be. I haven’t seen 
the folder so I don’t know, but it should be. 

MR. DAWSON: May I have the folder, Mr. Mc¬ 
Grath? 

MR. McGRATH: I am not sure but I don’t think 
counsel is entitled to have this entire file, if Your 
Honor please, turned over to him. It has been produced 
in court and certainly a single document can be pro¬ 
duced and objection made but I should like to object to 
furnishing the complete file. 

THE COURT: I don’t see why you should object to 
everything coming out that is possible to come out. 

MR. DAWSON: I don’t know any rule that makes it 
privileged or confidential. If there is any law, I don’t 
know where it is. 

THE COURT: I don’t think it need to be in 

17 Mr. Dawson’s possession but I certainly think he 
should have a right to examine it: 
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MR. DAWSON: I would like to hand it to the wit¬ 
ness and have him examine it for both memoranda. 

MR. McGRATH: All right. 

BY MR. DAWSON: 

Q Will you refer to Mr. Powell’s file and see if you 
can find any memorandum that relates to his appeal or 
his qualification for a P-5 job? A That would be or 
should be in his initial report of his investigation. 

Q Is that in this file? A It should be in this file. 

Q All right. Look at it and see if you can find it. 
A Still pertaining to the 1947 appeal? 

Q Yes, that is right. 

MR. McGRATH: If Your Honor please, while we are 
waiting, I think I would like to clarify the objections that 
I have to this. 

The Civil Service Commission has written certain let¬ 
ters which the plaintiff either has in his possession or 
they certainly are freely available advising the Depart¬ 
ment of Agriculture of its final decision with respect to 
various investigations. 

What is being asked for here is a preliminary 
18 report by an investigator and I am not certain at 
all that it is going to be admissible or, in fact, 
that any of it is going to be admissible. 

MR. DAWSON: Your Honor, they filed an amended 
complaint in this case alleging that the action of the 
Civil Service Commission was arbitrary, capricious and 
contrary to law and contrary to fact. What we hope to 
prove before we get through is they not only did not 
consider this man but they did not take the advice of 
the people who recommender it to them and the facts 
are not only not correctly stated in- the memorandum 
but there, in fact, wasn’t any review at all on some of 
these men that we allege there was a review of and we 
are prepared to prove that, on the basis of the memo¬ 
randum they put in here. 

What I want to show is Mr. Valentine started out all 
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right. He made an honest and correct review in this 
case but somebody along the line overruled him. We 
don’t know who it was. 

THE COURT: I don’t suppose the superiors neces¬ 
sarily have to follow his recommendation, do they? 

MR. DAWSON: No. That is very true but the 
memorandum itself, Your Honor, will show—or we will 
show that they did not consider this case at all before 
we get through, particularly on the 15 names. 

MR. McGRATH: I would like to stand on the 
19 recommendation of the Civil Service Commission. 

That is what is before the Court, the action that 
the Commission took in this proceeding, not the action 
of the individual investigators although I don’t think— 

THE COURT: The only thing I am concerned with 
is that I wish you would have an investigation made of 
these things without having the Court tied up going 
through a lot of papers. 

MR. McGRATH: Certainly all of these files were 
available ahead of time. 

MR. DAWSON: We couldn’t find anything. Before 
we filed suit, they wouldn’t even get us a list of the 
P-5’s. 

THE COURT: Certainly after the suit was filed, you 
had the right of inspection. 

MR. DAWSON: We had the right of inspection. We 
have got this. All of this, as far as the records are con¬ 
cerned, all of the P-5’s and P-4’s in the department yet 
they say he is not qualified for one of them. 

MR. McGRATH: Your Honor, we got served with a 
subpoena duces tecum to produce great quantities of 
material and bring it in but I think that could more 
easily be looked into on a motion to produce ahead 
of time. 

THE COURT: I should think so. It would save a 
lot of the Court’s time. It ought to be done. 
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ME. McGRATH: If the Commission had objection to 
producing— 

20 THE COURT: It could have been raised at 
that time. We are wasting the time of the Court 

talking about it. . 

THE WITNESS: I am very sorry. I have been look¬ 
ing at the file here made by the investigator. 

BY MR. DAWSON: 

Q You have located it? A Yes, sir. 

Q Do you find those recommendations in there that 
you just testified about that Mr. Mandel made and what 
were their names? A I will have to ask you to repeat 
the question, please. 

Q You said that Mr. Mandel—I am refreshing your 
memory—you previously testified Mr. Mandel said there 
were two or three P-5’s that he thought Mr. Powell would 
be able to fill their positions. I want their names. 

MR. McGRATH: I would like to have identified the 
report which is being used here. 

THE COURT: Identify it by a description, Mr. 
Valentine. 

THE WITNESS: The memorandum by Mr. Mandel, 
investigator, as submitted under date of June 26, 1947. 
THE COURT: To the Commission? 

THE WITNESS: To the Commission, entitled 
“Memorandum for the Files; Investigation of Appeal 
of Mr. PowelL” 

BY MR. DAWSON: 

Q You don’t need to read all of the memo- 

21 randum, Mr. Valentine. I want the names of the 
people who occupy positions, P-5, that Mr. Mandel 

recommended that Mr. Powell was able to fill? A May 
I answer the question in this way, please? That in his 
initial report, he found no offer of reassignment had 
been made by the Department of Agriculture. 

. Q Then the next report? A Supplemental memo¬ 
randum under date of March 11, 1948, and the same in- 
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vestigator reported that there were two positions at the 
P-5 level held by Mr. Coston and Mr. Kelly. 

Q Did it describe what preference rate they had, both 
of them? A They were non-veteran career employees. 

Q And were they P-5 agriculture economists? A 
They were P-5 but it does not say they were agricultural 
economists. 

Q Was that the comparison that was being made, 
Mr. Valentine? A Yes, sir. 

Q In other words, Mr. Powell’s qualification was 
being compared with the qualifications of men in like 
positions as to his retention rights over there, is that 
correct? A That is right. 

Q Mr. Valentine, did yon have anything to do with 
this memorandum of February 28, 1951, that was 
22 signed by John Overholt, Chief of the Perform¬ 
ance Eating Section? A No, sir. 

Q Do yon know who had anything to do with that? 
A Well, Mr. John A. Overholt. 

Q I mean who initially prepared the memorandum, 
if yon know? 

ME. McGEATH: I object, if Yonr Honor please, I 
haven’t the faintest idea what memorandum is being 
talked about here. 

ME. DAWSON: Yon put it in evidence. Yon ought 
to know what it is, the one that you claim is the last 
decision made over there. 

ME. McGEATH: O.K. 

BY ME. DAWSON: 

Q Did you do any work at all relative to the investi¬ 
gation or the preparation of rough draft memorandums 
that may or might have been incorporated in this memo¬ 
randum of February 28, 1951? A No, sir. 

Q Do yon know who did do that? A It is my be¬ 
lief that Mr. Overholt prepared that himself. 

Q Do yon know whether Mr. Overholt is in the city 
now? A To the best of my knowledge, he is not 




Q Bo you know whether Mr. John G. Clements had 
anything to do with the preparation of this memo- 

23 random? A No, I don’t 

Q When Mr. Mandel recommended to you that 
these two persons who were A-2—is A-2 the description 
for permanent civil service employees who are non- 
veterans? A Yes, sir. 

Q A Mr. Coston; is that C-o-s-t-o-n? A Yes, sir. 

Q Do you have initials for either of them, or Mr. 
Coston or Mr. Kelly? A Yes, sir; 0. Coston and Mr. 
A 0. Kelly. 

Q After Mr. Mandel made that recommendation to 
him as to Mr. Kelly and Mr. Coston, do you know what 
happened to that, why it wasn’t followed out? 

MB. McGRATH: I object, Your Honor. I don’t be¬ 
lieve there has been any testimony that a recommenda¬ 
tion was Trmdft- 

THE COURT: I haven’t heard it 

MR. DAWSON: What is that? 

THE COURT: I hadn’t heard that there was a recom¬ 
mendation. You said that two names were mentioned in 
there. I don’t know how they were mentioned. 

MR. DAWSON: I will ask this question, Your Honor. 
BY MR. DAWSON: 

Q Did Mr. Mandel recommend to you at that time 
that Mr. Powell was fully capable to perform the duties 
that were being done by Mr. Coston and Mr. Kelly? 

24 A I don’t recall. The report there, of course, 
very likely covers Mr. Mandel’s findings. 

Q Can you look at it and refresh your memory from 
it? A According to Mr. Mandel’s report, Mr. Powell 
was shown qualified for two positions at the P-5 level by 
the Examining and Placement Division. 

Q The Examining and Placement Division, is that an¬ 
other division you have there? A That is a major divi¬ 
sion of the Civil Service Commission. 
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Q Did they act on this recommendation of Mr. Han¬ 
del’s, so far as yon know? A The procedure there is 
when an investigator finds a position held by a person 
with a lower standing, that he get an official description « 
of that job and the 57, which gives the qualifications 
of the employee who has the reduction in force, and take 
that to the Examining and Placement Division where a 
qualifications examiner reviews the qualifications against 
the position. « 

Q And as far as the records show there, did the 
Examining and Placement Division hold or find or de¬ 
termine, as a fact, that Mr. Powell was fully capable 
of performing the duties of Mr. Coston and Mr. Kelly? 

A That report would indicate that, yes. , 

THE COURT: Did that report recommend that 
25 Mr. Coston and Mr. Kelly be replaced and Mr. 

Powell be given the position? 

THE WITNESS: No, Your Honor, it does not. When 
we find that there are positions—you want me to ex¬ 
plain that? 

THE COURT: Yes, sir, I do. 

THE WITNESS: When the Commission finds that 
there are positions for which an appellant is qualified, 
the Commission has no authority to order an agency to 
replace persons to make a place for this one appellant 
but rather the Commission disapproves of the separa¬ 
tion of the appellant because they have not made a re¬ 
assignment for which he is qualified but they don’t order 
any displacement to make a place for the appellant. 

MR. DAWSON: I want to ask him another question 
in view of Your Honor’s question there. 

BY MR. DAWSON: 4 

Q Mr. Valentine, since Section 14 of the Veterans 
Preference Act was amended here recently, hasn’t the 
Commission got the full power and authority to order 
the administrative officer to carry out the decision? A 
Not being a lawyer, I couldn’t answer that, sir. We 
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have always followed the policy of disapproving the sepa¬ 
ration of tiie person. 

THE COURT: So you don’t order the removal of a 
person so he may be placed? 

THE WITNESS: That wonld hamper the adminis¬ 
tration in finding where they are best fitted in the or¬ 
ganization. 

26 BY MR. DAWSON: 

Q Mr. Valentine, what yon find is that the man 
who appeals in that type of case, that he has a job pref¬ 
erence over the man who now retains it, isn’t that a fact? 
A We find that he has been improperly separated from 
the rolls of the agency because there was a position in 
the agency, a position within the agency for which he 
has a superior right. 

MR. DAWSON: That is right. That is all. 

Crass Examination 

• • • ' * 

27 Q In testifying about the investigations con¬ 
ducted by Mr. Mandel, you spoke of an initial 

action finding that the Department of Agriculture had 
not fully complied. Was there more than one report? 
A There was the initial report here and a supplemental 
report to that. You are asking for- the defining of the 
initial action? 

Q No; I am asking you if anything followed what you 
termed the initial action. A There was from this rather 
hasty examination of the file, an initial report of Mr. 
Mandel’s and a supplemental report 
Q Is that your recollection? A That is my recol¬ 
lection, yes, sir. 

28 Q You testified that from the initial report it 
was found that the Department of Agriculture had 

not fully complied with the Civil Service Commission 
regulations. Will you tell the Court in what respect there 
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had not been full compliance and explain what that 
means? A In the initial report of Mr. Mandel, he men¬ 
tions that there is not compliance in that the agency had 
not made an offer to the appellant, a reasonable offer of 
reassignment to the appellant. That was the failure to 
comply. 

Q In what respect was it not a reasonable offer? A 
There was no offer. 

Q There was no offer? A There was no offer; Mr. 
Mandel’s initial finding. 

Q Oral offer? A Offers are supposed to be in writ¬ 
ing where written acceptances or rejections— 

Q Do you recall whether any offer at all had been 
made in this case, either oral or written? A Only what 
I read there when I looked at his memorandum. 

Q What does the memorandum say? This memoran¬ 
dum was produced under your supervision, was it? A 
Yes, sir. 

Q And came to you? A Yes, sir. 

• • • * 

30 Q And it is true, is it not, Mr. Valentine, that 
the action taken by the Civil Service Commission 

is an entirely separate action and is the only official ac¬ 
tion of the Civil Service Commission following this re¬ 
port? A Yes, sir. 

Q It is true, is it not, that the report from 

31 which you have been reading is simply an inter¬ 
mediate report of your subordinate which was re¬ 
viewed by you? A Yes, sir. 

Q And that your conclusions in the matter were re¬ 
viewed by your superiors? A Yes, sir. 
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32 


Sam Mandel, 


• • * • 

Direct Examination 

BY MR. DAWSON: 

Q State your name. A Sam Mandel. 

Q What is your business or occupation, Mr. Mandel? 
A I am an investigator for the Civil Service Commis¬ 
sion. 

Q How long have you been in that position, or grade? 
A I have been in my present grade since September of 
1947 and in that line of work since approximately March 
of 1946. 

Q Continuously? A Continuously. 

Q Have you, in part of your investigation or work— 
do you investigate appeals of the various civil service 
employees in reduction in force matters? A Yes. 

Q Were you employed in that type of work in June, 
1947? A Yes. 

33 Q Did you at that time have occasion to inves¬ 
tigate the appeal of one Burwell Powell, plaintiff 
in this action? A Yes, I did. 

Q His position and grade in the Department of Agri¬ 
culture? A Yes. 

Q As part of your duties, did you make a detailed 
investigation of Mr. Powell’s reassignment rights? A 
Yes, I did. 

Q Did you make a recommendation whether those 
rights had been violated? A Yes, I did. 

Q Did you at that time make any recommendations 
as to any positions, P-5, agricultural economist, in the 
Department of Agriculture being held by A-2’s which 
Mr. Powell was qualified to fill? A Yes. My report 
included that matter, among other things. 

Q In the matter of whether or not he was qualified 
for that position, do you know whether or not his file was 
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reviewed by the Examining and Placement Division of 
the Civil Service Commission? A Yes, it was reviewed 
by them in connection with that matter. 

Q Was that done at your instance, Mr. Man- 

34 del? A Yes. 

Q Yonr suggestion? A Yes. 

Q Was that part of your dnties at that time to refer 
the file to the Examining and Placement Division of the 
Civil Service Commission? A Yes, that is part of our 
function. 

Q Do yon know whether or not he was found fully 
qualified for these positions which you had found in the 
Department of Agriculture? A Well, let me say that 
the term “fully qualified” was something which was not 
used as part of our administrative practice during that 
period. Our policy, which was much more liberal at that 
time in regard to the qualifications of the veterans and 
status employees and they simply had to be considered 
qualified. They simply had to be considered as meeting 
the minimum requirements of the particular position to 
be considered as eligible for assignment to the position. 

Q That brings up this question: Did that policy and 
requirement prevail all during the year 1947? A To 
the best of my recollection, it did. 

Q Did it prevail at the time that Mr. Powell was 
discharged from his position there in the Department of 
Agriculture? A I believe it did. 

35 Q That would be in June of 1947? A Yes. 

Q That prevailed? A Yes. 

Q Was that by virtue of the regulations at that time 
of the Civil Service Commission? A That is correct. 

Q Did there come a time later on when those regula¬ 
tions or policies were changed ? A Yes, they were 
changed subsequently. 

Q What I want to know is this: When were those 
policies changed? A Frankly, on that point it would be 
completely a matter of memory, the answer I give you 
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and would be pretty largely a hazard. It was probably 
changed either late 1948 or the early part of 1949. 

MR. McGRATH: I move that that answer be stricken, 
Your Honor. 

THE COURT: Yes. I think it is rather vague and 
indefinite. He is hazarding a guess. 

MR. DAWSON: All right. I am going to ask him 
specifically. 

THE COURT: He said it was after June, 1947. 

BY MR. DAWSON: 

Q Yes, after June, 1947? A After the litiga- 

36 tion, the first days of the litigation in which I was 
concerned which went through. 

Q I want to ask you another question. Would it be 
after January, 1948? A Yes, I believe so. 

Q What was this new policy? A Well, the new pol¬ 
icy brought in introduced this concept of “fully quali¬ 
fied” in order to minimize any possible interruption to 
the functioning of an office through the introduction of a 
new employee and provided that if an agency could es¬ 
tablish that the reassignment of a person to a job would 
require what they considered to be excessively lengthy 
interruption to the function, they could sustain an ob¬ 
jection to his reassignment. 

Q In a memorandum signed by Mr. Overholt dated 
February 28, 1941, he is quoting from Regulation 299 
(d) which relates to veterans acceptance and it says: 

“No employees in sub grade A-l”—that would be a 
veteran? A Yes. 

Q (Reading)—“with competitive status and serving 
in the position subject to Civil Service Act may be sepa¬ 
rated or furloughed in a reduction in force if there is a 
position subject to the Civil Service Act in the depart¬ 
ment or other competitive areas within the geo- 

37 graphic area which may be reasonably expected to 
continue for one year or more not filled by an em¬ 
ployee in sub group A-l.” 
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Then these words appear: 

“Which he conld not fill without undue interruption 
to the activity involved”. 

MB. McGBATH: I don’t believe those words appear 
in that order. 

THE WITNESS: Yes. That is perfectly proper. 
That phrase “undue interruption” has appeared in the 
regulations all the way through, to the best of my knowl¬ 
edge but that other word or that other phrase “fully 
qualified” is something which did not appear in our regu¬ 
lations until some time around the latter part of 1948. 
There was always a provision that the department could 
raise objections to the proposed reassignment of the 
person. 

BY MB. DAWSON: 

Q In other words, at the time that you recommended 
that Mr. Powell could take the positions that Mr. 0. 
Coston and Mr. A. 0. Kelly had, P-5’s in the Department 
of Agriculture, that recommendation was made in ac¬ 
cordance with the rules and the regulations in existence 
at that time? A Frankly, I can’t vouch for those pre¬ 
cise details, the individuals you mention or specific jobs— 
Q Look at your memorandum and refresh your 
38 memory from the memorandum that has been filed. 

A Yes, that is right. The two names do appear 
in the memorandum of March, 1948. 

Q And in so certifying them, you followed, you 
thought, as far as you could, the regulations in force at 
that time, is that correct? A Yes. 

Q Mr. Mandel, did you have anything to do with the 
memorandum that Mr. Overholt wrote under date of 
February 28, 1951? A No, I didn’t. 

Q Did you furnish any of the data in that case? A 
No. Let me say that, although in connection with my 
actual work, although T am technically and officially still 
assigned as an investigator in the Civil Service Commis¬ 
sion for some months now I have been actually working 
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in another office and that the most recent investigation 
of this case has been carried ont by Mr. Clements dur¬ 
ing the past two or three months. 

Q Did yon investigate any of these names and I will 
let yon have them here, beginning with Glenn T. Barton f 
A No. That isn’t familiar to me. 

Q Yon didn’t have anything to do with the investi¬ 
gation which resulted in this memorandum? A No. To 
the best of my recollection, my connection • • • 

• • • • 

43 ME. DAWSON: Are yon raising any question 
about it that prior to the institution of this suit 
this Court did not have jurisdiction because he didn’t 
exhaust his administrative remedies? 

ME. McGEATH: No. 

• • • • 

50 ME. DAWSON: 

• • • • 

By stipulation between counsel in this case, there is 
contained in the file in the deposition of the Chief of 
Personnel—it was stipulated in there that we would fur¬ 
nish a statement of all the P-5’s and P-4’s agriculture 
economists employed in the Department of Agriculture 
and, pursuant to that stipulation, there is now contained 
in the file a duplicate of this sheet that I hold in my 
hand and I would like to offer that in evidence at this 
time. It is in the Clerk’s file there, I believe, wherever 
it is. 

ME. McGEATH: I have no objection, Your Honor, to 
the offer but I think now we have got almost everything, 
I would like to have the whole deposition, of which this 
is a part, offered in evidence. 

• • • • 

51 ME. DAWSON: I just want to call your at¬ 
tention to the fact, Your Honor, reading from the 
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exhibit or extract from the exhibit that at the time that 
Mr. Powell was demoted in the Department of Agricul¬ 
ture in 1947, there were 159 P-5’s and P-4’s as shown 
by this exhibit who were A-2’s, and they were all in 
the same grade in which Mr. Powell was fully qualified. 

• • • • 

Hobart Scofield Cooper 

• • • • 

52 Direct Examination 
BY MB. DAWSON: 

Q Yon may state your name, please. A Hobart Sco¬ 
field Cooper. 

Q What is your business or occupation, Mr. Cooper? 
A I am professionally a land economist. My employ¬ 
ment has been privately in the past a real estate broker 
and I have served approximately 13 years in various ca¬ 
pacities in Government, foreign trade analyst, industrial 
trade analyst. 

Q Were you employed at any time in the Department 
of Agriculture? A My first employment in the Govern¬ 
ment was the Department of Agriculture, Land Division, 
Bureau of Economics. 

Q When were you employed there, Mr. Cooper? A 
I was employed with the Land Division, Bureau of Agri¬ 
cultural Economics, in April 24, 1939, until November 12, 
1941. 

Q During that period of time, did you do any flood 
control work, drainage? A I was employed at that time 
specifically on what was then known as flood control 
surveys. 

Q When was that, Mr. Cooper? A That was from 
April 24, 1939, until November 12, 1941. 

Q During that period of time, did you become 

53 acquainted with Burwell Powell, the plaintiff in 
this cause? A I did, sir. 
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Q When and where did yon meet him! A I met 
him on or abont February 1, 1941, on the Potomac flood 
control survey at Winchester, Virginia, to which place I 
was sent as the senior representative in charge of the 
Economic Section of that survey, Potomac flood control 
survey. 

Q Was he there as one of your assistants at that 
time? A He was there on the job at the time and in 
my capacity there as senior representative in charge he 
came under my supervision. 

Q Was the work that you were doing down there— 
would that be what is called the agricultural feasibility 
of flood control, drainage and related water control sys¬ 
tems? A That is correct. 

Q That was practically what the job was down there, 
was it? A The component surveyors of the job repre¬ 
sented the Department of Agriculture under the groups, 
first, Soil Conservation Service; second, Forest Service, 
both of which were considered agricultural agencies, and 
third, the Bureau of Agricultural Economics, the Bureau 
of Land primarily which was the economic section of the 
survey coordinating the physical data of the other two 
segments analyzing and determining costs and 
54 benefits from the programs recommended by the 
two groups which were on the same survey. 

Q Would that be analogous to a situation where they 
were engaged in agricultural economic and social analyses 
of areas or proposed areas for development or extension 
of rural electrification systems? A One hundred per¬ 
cent. 

Q In other words, the two projects of work would be 
similar, would it? A It would be very analogous, I 
would say. A man having served on those flood control 
surveys, considering all the probelms involved and the 
coordinating work which he was required to do with the 
other groups on there, would qualify him for the work 
you have suggested. 
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Q Mr. Cooper, during the time you were working on 
this Potomac project, will you explain to the Court just 
how; extensive that area was? A It included the entire 
watershed of the Potomac River and its tributaries in 
Maryland. 

Q How far would that watershed extend? A It ex¬ 
tended up into West Virginia, Pennsylvania, in Mary¬ 
land and in Virginia, the whole watershed area that 
drained into the Potomac River. 

Q And the job that you had, did that cover the whole 
area or just a portion of it? A It covered the 
55 whole area. 

Q And the job that Mr. Powell was doing at 
that time, did that cover the whole area? A The whole 
area. 

Q How long were you on that job, you say? A I 
was on the job, technically, from February 1, 1941, until 
about the middle of April, 1941, at which time I was 
forced to take leave on account of sickness and enter the 
Mount Alto Veterans Hospital. 

Q During the period of time that you were on this 
particular job, did you have occasion to observe the man¬ 
ner in which Mr. Powell did his work? A* My first re¬ 
sponsibility, from my point of view, was first to deter¬ 
mine on the survey, as I reported, my personnel. The 
second was the personnel of the whole survey and, third, 
it was to analyze the contribution of the economic section 
into the total universe of the whole survey which re¬ 
quired me to have interviews and studies of the personnel 
and to study the phases of the project which had al¬ 
ready been going on. I would say the project had been 
going on for about 14 months so I was forced imme¬ 
diately to make myself acquainted with the personnel, 
the project elements all the way through and the total 
project procedure all the way through as it was neces¬ 
sary to coordinate the work. 
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Q And, from your observation of Mr. Powell 

56 dnring that period of time, what is your Opinion 
as to his ability to do that type of work? A 

Having reviewed the problems on that survey which was 
common to practically all flood control surveys in re¬ 
gard— 

Q Just a moment before you answer that. Let me 
ask you this question: Had you been on other flood con¬ 
trol work prior to the time you were put on the Potomac 
flood control? A I had been on two other controls, the 
Coosa River survey in Georgia and the Yadkin-Peedee 
River survey in North and South Carolina. 

Q How much experience had you had before you went 
on that prior to the Potomac River survey? A Ap¬ 
proximately 20 months. 

Q Prior? A Prior to the Potomac, yes. 

Q I just want you to tell us, Mr. Cooper, in your 
own language what you thought of the ability of Mr. 
Powell to perform that work and how he performed his 
work during the period of time you had occasion to ob¬ 
serve him there? A I found, on going to the survey, 
that Mr. Powell was doing one thing exceptional from any 
other man on the survey or any surveys that I had been 
on. He was running two shifts per day on the work that 
he was then doing. He would come at 8 o’clock in the 
morning and carry through a shift of clerks on the work 
and when their time had run out, as allowed by 

57 regulation, Mr. Powell would then take on another 
crew and work until late at night. 

I found that the problem which he was working on 
was that of the specific cost benefit analysis as the flood 
control program in that survey had recommended for 
individual farms. 

THE COURT: I think he has not answered the ques¬ 
tion. You asked him how he performed his duties, not 
what he did. 

MR. DAWSON: Yes. 
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THE WITNESS: I consider that his work on the 
duty that he was assigned to when I got there superior 
in every respect to the extent that when I was forced to 
leave the survey on account of sickness, I came in Wash¬ 
ington.—I met with the then head of the Flood Control 
Section of the Division of Land Economics who had 
charge of all the surveys of the United States for the 
Bureau of Agricultural Economics and also with the 
senior leader of the Bureau of Agricultural Economics 
in the Southeast or in the whole South, namely, first, 
Mr. Hugh Wooten on flood control surveys and Mr. 
Christopher Henderson in charge of the B.A. work in 
all of the South. 

I reported on the work at the Potomac, told them I 
was forced to go to the hospital and I recommended 
specifically that, above all things, they retain Mr. Powell 
on that survey to its completion on account of the work 
that he was doing. 

58 BY MR. DAWSON: 

Q Mr. Cooper, I am reading from a memoran¬ 
dum signed by John A. Overholt which reads as follows— 

“In a comparison with the qualifications of Mr. Powell 
with one Irvin C. Ford, the memorandum reads as fol¬ 
lows: 

“Erwin C. Ford was in a P-4 now G-ll position for 
the Fort Worth, Texas, project and was transferred on 
July 14, 1947, to a P-5 position involving determinations 
on the agricultural feasibility of flood control, drainage 
and related water control systems. Mr. Powell was not 
qualified for this line of work at either a P-4 or P-5 
level.” 

I ask you whether that last sentence is true or false? 
A I would consider Mr. Powell qualified for a P-4 or 
P-5. 

MR. McGRATH: I object to that, Your Honor. How 
can he answer whether it is true or false? I ask the 
question be stricken or the answer be stricken. 
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THE COURT: Where do you stand just now? 

MR. McGRATH: If he wants to ask this man’s opin¬ 
ion, I have no objection. 

THE COURT: I don’t believe that is the proper way 
to frame that question. I think you can ask him 

59 whether he would think he qualified in a certain 
way but not if a statement is true or false. It 

is a backhanded way of doing it. 

BY MR. DAWSON: 

Q I ask you whether or not, in your opinion, based 
upon your experience in flood control work or the period 
of time you have just testified to, Mr. Cooper, whether 
or not, in your opinion, Mr. Powell was able and had the 
ability to qualify for a P-4 or P-5 agricultural economist 
in the work of agricultural feasibility of flood control, 
drainage and related water control systems? A I con¬ 
sider him qualified under grades P-4 and P-5 on that 
particular work. 

Q Mr. Cooper, you testified that agricultural econ¬ 
omists engaged in agricultural economics and social an¬ 
alysis of areas proposed or considered for development 
for rural electrification systems was analogous to flood 
control projects, is that correct? A There are seg¬ 
ments under both groups that are relatively common to 
each. 

Q I am reading to you from a memorandum Mr. John 
A. Overholt wrote in comparison with the qualifications 
of one Joe E. Davis. 

THE COURT: Mr. Dawson, don’t ask him again if 
he thinks this is true. You can ask him a question 
which would deny that but don’t say the statement is 
true. 

60 MR. DAWSON: I am not going to ask him that 
again, Your Honor. 

BY MR DAWSON: 

Q This memorandum reads as follows: 

“Joe F. Davis was a P-4, now GS-11 agricultural 
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economist engaged in agricultural analyses of areas pro¬ 
posed for development of electrical development systems 
particularly from the standpoint of feasibility and recom¬ 
mendation action to be taken. Mr. Powell’s record does 
not include any experience indicating he could have dis¬ 
placed Mr. Davis on this job without undue interruption 
to the activity.” 

"What is your opinion, Mr. Cooper, as to Mr. Powell’s 
ability to fill that particular job I have just described? 
A Not having the specific job description, it is difficult 
to say that he could fill a specific job as might have 
been described, which I have not seen, but an economic 
analyst in agriculture is so trained and I consider Mr. 
Powell so trained that he could have readily adapted him¬ 
self to such problems as would arise on the survey as 
indicated. 

Q And would that be without undue interruption to 
the work? A I could not say because I have no cogniz¬ 
ance of the particular time. 

Q I mean in the ordinary case, undertaking the 
61 ordinary duties? A Those interruptions are con¬ 
stantly taking place and are remedied in most 
every instance. 

Q More or less a figure of speech? A Yes. 

MR. DAWSON: I think you may have the witness. 

Cross Examination 
BY MR. McGRATH: 

Q Mr. Cooper, why did you leave the Department of 
Agriculture? A Flood control surveys were greatly cur¬ 
tailed due to the emergency programs of the then antici¬ 
pated war. 

Q When was that? A The first world war. 

Q The first world war? A The second world war, I 
beg your pardon. 
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Q That was when? A That was in the late summer 
of 1941 and it continued to increase in late 1941 and *42 
when most flood control surveys were discontinued. 

Q You resigned voluntarily? A I resigned volun¬ 
tarily. 

Q At that time, you were in the hospital? A I was 
in the hospital until May 8, 1941. 

Q Did you ever meet Mr. Powell in the hos- 

62 pital? A He visited me, as I recall, at the hos¬ 
pital. 

Q You were pretty good friends on the flood control 
project, isn’t that so? A Well, I don’t know. I was 
there for a very short period and he was under my su¬ 
pervision and I made his acquaintance, as well as both 
on personal grounds and for the reason it is good policy 
to know your personnel, to know how to handle your 
personnel. 

Q Within the two and one-half months in 1941, is 
that right? A I became well acquainted with him then; 
with all the personnel. 

Q Have you supervised his work since 1941? A No. 

Q Do you know what grade he was in in 1941? A 
He was a P-3 when he was under my supervision. 

Q He did a pretty good job as a P-3? A I con¬ 
sidered him a competent employee on the job. 

Q Do you know what job Mr. Powell now has? A 
No, sir. 

Q Will you tell the Court on what basis you can now 
say you regard that Mr. Powell is qualified for the grade 
P-5 or P-4? Your testimony is that, in your opinion, he 
is qualified today for the grade P-5 or TA and yet you 
have just told the Court you have not seen his 

63 work since 1941, isn’t that true? A I will have 
to have the question read back. If you say I had 

not seen his work since 1941—if that question was asked. 

THE COURT: Mr. McGrath said in view of the fact 
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you had not seen him since 1941, how can you say he is 
qualified for a P-4 or P-5? 

THE WITNESS: I don’t consider that is necessary. 
I saw his record at the time. I have had his experience 
under me and I will say that I tried to get Mr. Powell 
under me in the War Production Board as a P-4 busi¬ 
ness analyst in 1942. I consider him qualified, his ex¬ 
perience, as I had seen it and his background, educa¬ 
tion, was sufficient for a business analyst under my super¬ 
vision as a P-4' in the War Production Board in the 
summer of 1942. 

BY MB. McGBATH: 

Q Mr. Dawson has read to you from a memorandum 
which he says was signed by Mr. Overholt. The memo¬ 
randum refers to Mr. Powell’s record. Are you familiar 
with the record that is referred to in that memoran¬ 
dum? A No, sir. 

MR. McGBATH: I have no further questions. 

MB. DAWSON: I have no further questions, Your 
Honor. 

(The witness was excused.) 

MR. DAWSON: Mr. Powell. 

• • • • 

64 BurweU Bright Powell, 


Direct Examination 
BY MB. DAWSON: 

Q Mr. Powell, will you state your full name, please? 
A Burwell Bright Powell. 

Q You are the plaintiff in this case? A I am. 

Q Where are you employed at the present time, Mr. 
Powell? A In the Department of Agriculture, the Food 
Distribution Branch. 
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Q Did you serve in the armed forces of the United 
States during the period of World War I! A I did. 

Q In what outfit were you? A I trained in the 89th 
Division. In April of the following year of 1918, I was 
transferred to Company G, Seventh Infantry, Seventh 
Division. 

MR. McGRATH: We have admitted that. 

THE COURT: He is a disabled veteran? 

MR. McGRATH: Yes, and that he is entitled to vet¬ 
eran’s preference. 

65 MR. DAWSON: All I want to show by this, 
which will be only a few questions, Your Honor, I 

want to show the man was shot down in the battle over 
there and he is a 10-point Veteran Preference Eligible 
and he spent six years in the hospital. 

THE COURT: It won’t make any difference how long 
he spent in the hospital. It is admitted he is a veteran’s 
preference by the other side. 

MR. DAWSON: Very well. 

BY MR. DAWSON: 

Q Mr. Powell, after you got out of the hospitals and 
recovered from your wounds and got out of the hos¬ 
pitals, did you come to Washington then? A I was 
discharged from Walter Reed Hospital. 

Q That is in Washington, D. C.? A Washington, 
D. C. 

Q What time were you discharged there, approxi¬ 
mately? A October, 1924. 

Q Did you apply for a Government position there? 
A No, I immediately entered training. At that time, 
if you were a 10 percent disabled, you were entitled to 
Government trainings 

Q You were in vocational training for a while, were 
you? A I was. 

66 Q Where did you take your training? A At 
the University of Maryland. 
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Q What subjects did you take there? A Specialized 
in agricultural economics. 

Q How long a period of time were you at the Uni¬ 
versity of Maryland? A I entered in October, 1924, 
and I graduated in June, 1928, with a Bachelor’s degree 
and a Master’s degree. 

Q Bachelor’s degree and a Master’s degree? A 
Bachelor’s degree and a Master’s degree in the four 
years. 

Q Master’s degree in what? A Agricultural eco¬ 
nomics. That is what I specialized in. 

Q Some time thereafter, did you apply for a posi¬ 
tion in the Department of Agriculture? A I took an 
examination, yes, sir, while I was working after finishing 
school. I worked in Maryland and while I was on that 
work I took a civil service examination and qualified 
as a P-3, agricultural economist. 

Q When did you enter into your duties in the De¬ 
partment of Agriculture, if you recall? A Some time 
in June, 1936. 

Q Did you enter as a P-3 agricultural economist 
specialist at that time? A Yes, sir. 

67 Q Since June, 1936, have you been employed 
continuously in the Department of Agriculture? 
A Excepting the reduction in force separations. 

Q When were they? A One—I was never told the 
date but they claim—I did not receive any official notice 
—but they claim it was in December, 1942, when the war 
come on. Some people I knew in Agriculture called me 
back in January, 1943. 

Q Did there come a time, Mr. Powell, when you took 
examinations for a higher grade as an economist, I 
mean agricultural economist? A Yes, sir. I formed a 
habit—some people said I should not—but I formed the 
habit whenever there was an examination announced by 
Civil Service Commission that was of a higher grade 
than I was serving in, I took that examination. 
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Q Yon mean in your particular field? A In my par¬ 
ticular field. I passed every civil service examination 
from a P-3 to a P-6 consecutively. 

Q You say you passed a P-6 examination? A Yes; 
I passed the P-6 examination. 

Q You passed the P-4 examination? A I passed 
the P-4 examination. 

Q You passed the P-5 examination? A I passed 
the P-5 examination. 

68 Q And the P-6 examination? A And the P-6 
examination. 

Q Did there come a time, Mr. Powell, when you were 
promoted to grade, I mean from a P-3 grade to another 
grade? A Yes, sir. When I was recalled in January 
of 1943, my chief come to me soon after and told me that 
I should have the higher grade. He told me he would try 
and get it. I heard nothing more about it for quite a 
while and some people that I knew over in Economic 
Warfare come to me and wanted me to come with them. 

I finally consented. They put in my papers to Civil 
Service Commission requesting my transfer. That was 
in August and my chief had told me in April that I was 
entitled to a promotion and the administrative officer in 
the Special Commodity Branch come to me and asked 
me some questions. He said, “We are having trouble 
with personnel. Have you ever passed a civil service 
examination?” 

I told her “Yes; I had passed a P-4 examination”, and 
told her when. She walked out. Well, some time in 
August my chief brought me a notice that I had been 
promoted to a P-4. 

Q In August of what year? A 1943; about two 
weeks later, I received the papers and the action was 
made effective four months prior to that which was two 
months ahead of the starting of action by the Eco- 

69 nomic Warfare Unit 

Q Mr. Powell, did there come a time later on 
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when yon got a further promotion? A There did. In 
1944, I believe the record will show, I had passed a P-5 
examination and for that examination I had submitted 
the regular form 57 and the Civil Service requested me 
to submit some evidence of my ability and my work. 

With Mr. Cooper’s permission and Mr. Wooten’s per¬ 
mission, I submitted two appendices of the work on the 
Potomac River survey as evidence of my work. Shortly 
thereafter— 

Q You submitted them. Would they be officials of 
the Department of Agriculture? A Then men that ap¬ 
proved it. Mr. Cooper was just here and Mr. Wooten, 
as Mr. Cooper testified, was head of flood control work. 

Q Did the Civil Service know about your work on 
the Potomac project? A I told them of my three years 
on the flood control work at which time I was in Wash¬ 
ington making reports of the feasibility; reviewing some¬ 
thing like 75 flood control preliminaries and final sur¬ 
veys all over the United States. 

Q You said 75? A Something like 75. I can name 
many of them; the Coosa— 

Q Let’s get them all in the record. A The 
70 Coosa in the Southeast; the Peedee in the South¬ 
east; the Trinity in Texas; the Red River in Texas 
and Oklahoma—I forgot the one at Los Angeles. 

THE COURT: Are you going through all 75 of these? 

THE WITNESS: I can’t remember all of them. Iam 
saying there must have been 75. Another one was in the 
Dakotas, the Sioux River, something like that, in Dakota. 
BY MR. DAWSON: 

Q The Missouri River, wasn’t it? A And something 
in Connecticut. That is all I can remember, Your Honor. 

Q You know there were approximately 75 of those 
projects that you worked on? A Something like that. I 
may be mistaken on the exact number but the record can 
be found. 

Q Mr. Powell, when you submitted your Form 57 for 
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examinations to the Civil Service Commission, was that 
information as to your working on these projects, the flood 
control projects contained on your Form 57? A It was. 

Q On the original that you filed with them? A On 
the original I filed with them, it shows I had three years 
of flood control work and anyone knows that you can’t 
detail much in those little forms but I stated three years 
of flood control work and give an exhibit, an ex- 

71 ample of my flood control work to an appendices 
which the Civil Service has never returned to me. 

THE COURT: Mr. Dawson, we will take a five-minute 
recess at this time. 

(A short recess was had.) 

THE COURT: Do you have any idea how long this 
case will take? 

MR. DAWSON: I have another witness beside the 
plaintiff. It may be rather lengthy, another hour and a 
half. 

THE COURT: Are you going to introduce any evi¬ 
dence, Mr. McGrath? 

MR. McGRATH: No; but I think the examination will 
last at least another hour on this witness. 

MR. DAWSON: The examination of this other witness 
is going to last some time and I have just gotten started 
on the plaintiff. 

THE COURT: Very well. 

BY MR. DAWSON: 

Q Mr. Powell, every time that you took the examina¬ 
tion for P-4, P-5 and P-6, did you put the information of 
what you had been doing on that Form 57 ? A I put all 
the information in there, all my experience, all that could 
be gotten in those small spaces, everyone of them. I had 
kept a copy of the 57 that I turned in. 

72 Q 57, is that the form? A 57 is the recognized 
Government civil service form which an applicant 

for civil service examination must fill out and submit to 
the Civil Service for them to examine and judge his quali- 
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fications; the 57 together with the required or the sug¬ 
gested additional data. 

Q Prior to the time that you entered the employment 
of the Department of Agriculture, had you had anything 
to do with rural electrification? A Yes, sir. When I 
graduated from the University of Maryland, they had con¬ 
ceived just the beginning of rural electrification with the 
Federal Government. The University of Maryland and 
the Electric Light Association conceived establishing a 
demonstrational project. 

I graduated in June and that was in July. I wanted to 
go back to Missouri and they caught me as I was going 
down from my boarding house and took me up to the dean 
and the dean asked me if I would not stay and take over 
the sociological division of that project of the University 
of Maryland, and that was in 1928. 

Q Did you do that? A I did that until the depression 
came on and that project was discontinued. 

MR. McGRATH: I would like to object to that line of 
questioning. 

THE COURT: That is right far back. 

73 MR. McGRATH: Unless it can be shown that it 
bears on the reduction in force that happened in 

1947. 

THE COURT: That is 20 years before. 

MR. DAWSON: The purpose of this is simply to 
show the man’s qualifications. They say he isn’t qualified 
for the job. They don’t say that he never had any experi¬ 
ence,— 

MR. McGRATH: That is not so, Mr. Dawson. 

MR. DAWSON: You simply say the man is not quali¬ 
fied. He never had any experience. I am trying to show 
now the man had experience and if they had even taken 
the time to look at the 57 report they would have known. 

MR. McGRATH: The point is whether he was qualified 
to step in without undue interruption in 1947. 

MR. DAWSON: That isn’t the question at all. 


65 A 


THE COURT: I think we can shorten this without go¬ 
ing into the conversation with the dean 20 years before the 
complained of thing happened. 

MR. DAWSON: I didn’t want to go into all the con¬ 
versation with the dean but I did want to show that he 
did have experience in this particular line of work. It 
was shown on his 57 which, if they had paid even the slight¬ 
est attention to and reviewed his file in that case, they 
would have found it in the record. 

BY MR. DAWSON: 

Q Mr. Powell, don’t go into a long dissertation 
74 of what your duties have been. I want you to tell 
very briefly from the time you were in the Depart¬ 
ment of Agriculture to the time you entered there down to 
the present time, briefly what your duties have been and 
what work you performed. A I entered the Department 
of Agriculture in June, 1936, and I was taken in to do a 
special job and was assigned to the then Bureau of Bio¬ 
logical Survey which is now part of the Fish and Wildlife 
Service and that job was the feasibility of producing game 
and wild animals on agricultural land and allowing sports¬ 
men to harvest them, well, agriculture as well as private. 

I was on that three years. A biologist and I and a 
clerk traveled all over the United States and ended up, at 
the end of our field work, with the biologist being assigned 
to other work. I was detailed to write up the report which 
I did and the biologist took my rough manuscript and pre¬ 
pared it and it has been published as U. S. Circular 636 
which, if the Court wishes, I have a copy of here. 

Q All right. Now go on from there. What work did 
you go into? That took you to 1939, is that right? A 
Yes, sir. When that job was finished, flood control work 
was getting rather heavy. I was detailed to remain in 
Washington and survey all preliminary flood control sur¬ 
veys and the final surveys and make a report as to their 
economic feasibility and practicability. 
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75 Q How large an area did that cover, the flood 
control? A The United States. 

Q The entire United States? A The entire United 
States and, as I mentioned a while ago, I had the snrvey 
reports come over my desk and I made a report on them 
from all over the United States. 

Along in 1941, as I remember, the Potomac come up and 
they were behind time np there and I was detailed from 
the office to go np there and help them finish it. 

Q Let me ask yon this question, Mr. Powell: From the 
time yon were detailed to make this preliminary flood con¬ 
trol snrvey all over the United States, did yon continue in 
that work until yon went into the Potomac project? A I 
continued in Washington reviewing all these snrvey re¬ 
ports. 

Q Would the duties that yon had— A That was all 
I was to do, was to review these reports. Mr. Mims and 
I were the only two in the Division of Farm Management 
that was doing that work. 

Q In 1941, you went on the Potomac project? A I 
went to Winchester on the Potomac in December, 1940, I 
believe, and I was there and we finally finished that np after 
some one or two extensions of time that they asked for. 
I don’t know the date but I remember it was just a few 
days before the Apple Blossom Festival because the 

76 people started coming in and my landlady kept ask¬ 
ing me when I would vacate the room so she could 

rent the room to the Apple Blossom Festival people. 

Q How long were you on the Potomac? A Just be¬ 
fore Christmas, 1940, I believe, but anyway, it was just 
before Christmas until April because I just said it was 
before the Apple Blossom Festival in 1942, I believe. It 
was before the Apple Blossom Festival one year. The 
record will show what year. 

Q Were you continuously on that job? A I was in 
Winchester from start to finish. I was promised when I 


67 A 


went up there it would not be so long but it was continued 
until we finished. 

Q And you were solely devoted to that type of work? 
A That was my full job and, as Mr. Cooper said, I 
worked two shifts. Most of the time I would get to work 
at 7:30 in the morning and leave at 11 to 1 o’clock at night. 

Q Mr. Powell, during the time you were on the Wild¬ 
life survey and the time you were detailed on the flood 
control work in 1939 and then on the Potomac, did you have 
efficiency ratings made during that period of time? A 
Yes, sir. 

Q What were your efficiency ratings? A My efficiency 
rating has never been less than good. 

77 Q At any time? A At no time. 

Q After you got back from the Virginia project, 
what did you do then? A They were curtailing flood con¬ 
trol work and as soon as I arrived back, they informed me 
that the Division of Farm Management had been eliminated 
from flood control work. As Mr. Mims and I were the only 
ones on flood control work and he was my supervisor, he in¬ 
formed me that Dr. Johnson, the chief of the Division of 
Farm Management Costs, had said since Farm Manage¬ 
ment had nothing more to do with control, one of us would 
have to go to Land Economics and finish up the flood con¬ 
trol work and Dr. Johnson told Mr. Mims it was up to him 
to finish the work. 

MB. McGRATH: I object to that. 

THE COURT: Yes. That is not proper. 

BY MR. DAWSON: 

Q Tell us what happened to you. A I was assigned 
to go over there and told it was either Mr. Mims or I would 
go and the other would stay. Therefore, I could have done 
the work in Farm Management that was to be done or I 
could go to Flood Control. I was chosen to finish the 
flood control work. 

Q They said you could go to Farm Management if you 
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wanted? A I was not given the opportunity to 

78 decide. Mr. Mims, my superior, immediate super¬ 
visor, was told that he or I would have to go and 

Mr. Mims decided I was to go then. 

Q You were assigned? A To Land Economics, not 
at my choice. I didn’t oppose it but it was not my choice. 

Q That was about what time, then, in Land Economics? 
A That must have been in May or June, 1942. It was 
immediately after I left to come home from the flood con¬ 
trol work on the Potomac. 

Q How long were you in Land Economics? A I was 
told I was only detailed there and never officially trans¬ 
ferred but I was on that finishing the flood control until 
the reduction in force in 1942. 

Q Were you discharged at that time as the result of 
reduction in force? A The Department of Agriculture 
says I was. Civil Service says I was not. I have a letter 
from Civil Service stating there was no record that I was 
ever severed from the rolls yet Agriculture says I was. 

MR McGRATH: I would like to have that stricken, 
Your Honor. If he has that letter, that is the best evi¬ 
dence. 

THE COURT: That is the best evidence. 

BY MR. DAWSON: 

Q Have you got the letter here? A You have it. 

79 Q We will get it later on. A When I was 
called back in 1943, people who had worked with 

me before called me back and they tried to get a transfer 
from BAE and was refused. I tried to get a word from 
Civil Service and I asked Senator Tydings if he would 
intercede and there is a letter from Senator Tydings— 
MR. McGRATH: I object further to this line of 
questioning, if the Court please. It is entirely irrele¬ 
vant and immaterial to this case. 

THE COURT: I should think so. 

MR. McGRATH: I won’t insist on the production 
of the letter, if it will save time. 
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MR. DAWSON: Do you deny the situation! 

MR. McGRATH: Has Your Honor stricken that an¬ 
swer! 

THE COURT: I have struck the answer, yes. 

MR. McGRATH: Then I don’t think I have to deny 
or admit it. 

BY MR. DAWSON: 

Q Mr. Powell, were you ever off the payroll of the 
Department of Agriculture in 1942! A I was. 

Q For what period of time! A I had considerable 
leave and I was put on furlough, as I remember, in 
August. I don’t recall when the pay stopped. They 
claim I was removed from the rolls in December. 
80 As I say, Civil Service denies it and I was re¬ 
called to the Special Commodity Branch, as I re¬ 
member, the 12th of January, 1943. I know it was Janu¬ 
ary, 1943. 

(Letter from Senator Tydings to the plaintiff dated 
February 11, 1943 was marked Plaintiff’s Exhibit No. 3 
for identification.) 

BY MR. DAWSON: 

Q I hand you this letter marked Plaintiff’s Exhibit 
3 and ask you if that is the letter that you referred to! 
A Your Honor, this is the letter I referred to addressed 
to Senator Tydings dated February 11, 1943 stating 
that there was no record in the Civil Service that I had 
been severed from the rolls. 

MR. McGRATH: May I see that letter! 

(Exhibit was handed counsel.) 

MR. McGRATH: Is this being offered in evidence! 

MR. DAWSON: I haven’t offered it yet but I prob¬ 
ably will. 

BY MR. DAWSON: 

Q I am going to ask you, Mr. Powell, if this is a 
copy of the letter which Mr. Tydings mailed to you! A 
I swear that that is a copy of the letter Senator Tydings 
mailed to me. 
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MR. McGRATH: I would like to have read to me ex¬ 
actly what the letter says. 

81 MR. DAWSON: This letter merely corrobo¬ 
rates his statement and we offer it, as long as 

there is no objection. 

MR. McGRATH: I have an objection. I haven’t any 
idea what Senator Tydings asked the Commission. 

THE COURT: He was not separated from the serv¬ 
ice at any time. I don’t know what materiality the letter 
has. 

MR. McGRATH: I am going to object to it as being 
immaterial and irrelevant and my further objection is 
that this is in reply to a letter which is not here pro¬ 
duced. 

THE COURT: What is the materiality of it, Mr. 
Dawson ? 

MR. DAWSON: I want to ask him another question 
and the materiality will appear, I think, Your Honor. 
BY MR. DAWSON: 

Q Mr. Powell, as the result of this letter, a copy of 
which I have had identified as Plaintiff’s Exhibit 3, do 
you know whether or not your personnel officer got a 
copy of that letter? A Yes, sir. That was shown to 
them and they refused to accept it. 

Q What happened as the result of that? A The 
Special Commodities Branch at that time was trying to 
show that I had not been separated from the service and 
that BAE should grant a transfer from the Bureau of 
Agricultural Economics to the Special Commodities 
Branch and the personnel officer, as I remember 

82 Carl E. Herrick, informed me it could not be done, 
that I had been severed from the rolls. I showed 

Mr. Jack H amli n at that time, who is still the adminis¬ 
trative officer in BAE, this letter. He immediately be¬ 
came enraged and said, “I don’t care what Civil Service 
says. You have been severed from the rolls and it will 
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take an act of Congress to replace yon” and immediately 
the personnel officer in the Department of Agriculture 
became angry at me because I opposed them and in¬ 
formed them that my separation was illegal because of 
my veterans’ preference, under the 1912 Veterans Pref¬ 
erence Act 

Q Has that attitude continued? A And that atti¬ 
tude has continued since. 

My immediate superiors in the professional field have 
been fine. As I pointed out, they tried to get promotions 
but could not. 

THE COURT: I will admit the letter. 

MR. DAWSON: Very well. 

(Plaintiff’s Exhibit No. 3 for identification was there¬ 
upon received in evidence.) 

BY MR. DAWSON: 

Q Have you had any trouble about donating to the 
Jackson Day Dinner over there? 

MR. McGRATH: I object to that, Your Honor. 

THE COURT: I will sustain the objection. 

MR. DAWSON: Your Honor, the purpose of 
83 that testimony is to show further prejudice on the 
part of the officials over there. I think we ought 
to go into that because he has been solicited a number 
of times and has never donated and I think— 

THE COURT: I never donated either, Mr. Dawson. 
In fact, I donated to the other side. 

MR. DAWSON: I know your reputation for political 
affiliation may be synonymous with mine. 

THE COURT: I don’t believe I am going to admit 
that. 

MR. DAWSON: All right. 

BY MR. DAWSON: 

Q Mr. Powell, in this memorandum, Mr. John A. 
Overholt— 

MR. McGRATH: Will you identify the letter, please? 
BY MR. DAWSON: 




72 A 


Q This letter is dated February 28, 1951. Have you 
read that memorandum? A I have, sir. 

Q Have you read the statement in there in regard to 
the fact that you got your P-5 due to the fact that you 
threatened to quit over there during the period of time 
that the war was on? A I have. 

Q And when they needed men and so on and so 
forth? A I have. 

Q What is the true fact in that regard? A 

84 It is untrue with no basis or substance. I have 
explained about my P-4 promotion. Now, I will 

explain about my P-5. 

Q When did you get your P-4 promotion over there? 
MR. McGRATH: I think we have already gone into 
that, Your Honor. 

THE WITNESS: 1943. 

MR. DAWSON: Not in this connection, you haven’t. 
THE WITNESS: August, 1943. 

BY MR. DAWSON: 

Q Did there come a time later on, Mr. Powell, when 
you were up for a P-5? A I was not up for it but I 
had taken the P-5 civil service examination that we dis¬ 
cussed before recess. 

Q When did you get your P-5 rating? A As I re¬ 
member, it was August 

Q A promotion, I am talking about. A The pro¬ 
motion, as I remember, was in August, 1944, as I recall 
and the record will show. 

Q Would that be August 26, 1944? A As I recall, 
that is right. 

Q Prior to that time, had you been offered a job 
over in the office of the Quartermaster General? A 
Yes, sir. One day my chief secretary called me in and 
said that the Army Quartermaster Corps had re- 

85 quested me to come over for an interview as the 
result of Civil Service certifying me to them for 

a P-5 position. Naturally, it was somewhat of a com- 
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mand and I went over. I was offered the job, told the 
job was mine bnt he says it is a temporary job and we 
don’t advise yon to take it bnt it is yonrs if yon want 
it. I declined it at the time. 

Q At that time yon were a P-4, were yonf A I 
was a P-4. He said, “I will have to have a letter from 
yon so I can release yonr name and get somebody else 
to fill the job.” 

Q I hand yon a paper marked Plaintiff’s Exhibit 4 
and I ask yon if that is a copy of the letter that yon 
wrote declining that job in the War Department? A It 
is. 

• Q And is that a true copy of the letter? A This is 
a true carbon copy that was written in the Department 
of Agricultnre. 

Q Did yon dictate and sign that letter? A I did. 

Q And deposit it in the United States mails? A I 
did, on the date indicated. 

Q Was it actually signed on that date? A It was 
signed, yes. 

Q And deposited in the United States mails on An- 
gnst 15, 1944, as appears on here? A It was. I 
86 mailed it myself. 

ME. DAWSON: We offer this in evidenoe, Yonr 

Honor. 

MR. McGRATH: No objection. 

(Letter dated Angnst 15,. 1944 was received in evi¬ 
dence as Plaintiff’s Exhibit No. 4.) 

MR. DAWSON: I jnst want to direct Yonr Honor’s 
attention to this at this time—- 

THE COURT: I don’t know what that is. 

THE WITNESS: If I may answer, that is a notice 
from my chief secretary abont the call and to reply. 

MR. DAWSON: In other words, this was attached to 
the carbon copy as the notes made at that time? 

THE WITNESS: It is. 
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MR. DAWSON: I direct Tour Honor’s attention to 
the fact that this letter is dated August 15, 1944, and 
that Mr. Powell at that time had not been promoted to 
Grade 5. He was promoted later on, and that is to re¬ 
fute allegations of the memorandum attached in this 
case which says that he forced them to give him a P-5. 
BY MR. DAWSON: 

Q Mr. Powell, have you had occasion from time to 
time to look at Plaintiff’s Exhibit No. 2 which are the 
names of all the persons in the Agricultural Department 
from P-6’s as agricultural economists? Have you had 
occasion to examine that exhibit? A I have. 

87 Q Did you examine Glenn T. Barton? A I 
did. 

Q Exhibit 2 shows Mr. Glenn T. Barton is engaged 
in Labor Equipment and Farm Practice and Farm Man¬ 
agement as a P-5 agricultural specialist; that he is also 
an A-2. Do you think that you are able and qualified to 
fill the position which Mr. Glenn T. Barton held at that 
time in 1947? A In 1947, yes. He has had four years 
of experience since which is different. 

Q There is a Joe F. Davis who was an agricultural 
economist engaged in agricultural economy and social 
analysis of the areas proposed or considered for develop¬ 
ment or extension of rural electrification systems. Is 
that the same type of work that you did there for a num¬ 
ber of years, Mr. Powell? A That is a great deal like 
I did at the University of Maryland for three years in 
my economic sociological work of electrifying farms and 
the other phase of that work in analyzing the effect of 
the rural electrification is very similar to the work for 
three years on flood control. 

Q Could you, in your opinion, have filled that job 
without any undue— A In my opinion, as the job was 
then, I could have. 

Q In 1947? A In 1947. I am not putting myself 




against him today with his four years of added 
88 experience. 

Q Did you consult Exhibit 2 as far as Donald 
B. Ibach is concerned? He is in charge of the input- 
output aspects of farm management? A I don’t recall 
saying he was at that time. He is now and I had not 
had experience in input-output work the general phase 
of economics, yes, but the specific input-output I had not 
qualified for. 

Q And you have a Ronald W. Jones who was a P-5 
with a position in specialized research studies in farm 
costs and return. A All my flood control work involved 
costs and return; cost of operations before flood control, 
costs of proposed operations as it would be after flood 
control was effective and all of my work in rural electri¬ 
fication was cost and return before the farm was electri¬ 
fied and as it was after the farm was electrified. 

Q Is there the same rule of costs and returns in that 
type of work? A The rules of costs and returns with 
very little modifications apply regardless of what field 
you would be in. 

Q Do you think you could have filled the position 
which Ronald W. Jones had in 1947? A In 1947, yes, 


Q Did you further search there in reference 
89 to a Merton S. Parsons who had research, and 
planning work to determine the effectiveness, from 
the viewpoint of farm management, of the Farm Security 
Administration program? Have you had any experience 
in that line? A Again, no, not in that identical field but 
in the field of cost analysis, farm programs, analyzing 
those, it is very similar but I would not put myself up 
as a strong competitor with Mr. Merton Parsons. 

Q Have you ever had any experience in a large statis¬ 
tical section of the Department of Agriculture such as 
a job performed by James Vermeer? A I have had a 
great deal of experience in statistics. All the flood con- 
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trol tables and all that statistical analysis we had to do 
and I was called into the department on temporary work 
in 1934 to supervise the analysis of a study that had 
been made throughout the United States of land trans¬ 
fers, tax sales and tax delinquencies. Those schedules 
come in from all over the United States and I supervised 
the work and prepared the report with 250 clerks work¬ 
ing under me. 

Q Is that the same type of work Mr. Vermeer is do¬ 
ing, do you know! A He is working in work of a 
special commodity which is somewhat different The 
work he is doing now—I didn’t know him then—but I 
happen to know the very work he is doing now because 
my own work requires me to use. some of the work 
90 he is doing and at present his work requires a 
great deal of technical knowledge of certain fields 
that I have not had a world of experience in but the 
general statistical work I have. 

THE COURT: Mr. McGrath, is it admitted that on 
some of these people whose names appear on the list 
of Plaintiff’s Exhibit 2, that this witness could qualify 
for some of those positions? In other words, as Mr. 
Dawson said this morning, there is something over a 
hundred. 

MR. DAWSON: One hundred fifty-nine. 

MR. McGRATH: We admit that Mr. Powell has the 
basic educational requirements for the general occupa¬ 
tional field of agricultural economist. That is what the 
Civil Service Commission has determined in reviewing 
his position. 

THE COURT: And he is qualified to fill some of the 
positions on Plaintiff’s Exhibit 2? 

MR. McGRATH: Whether he could have in the initial 
appointment I wouldn’t want to say. That is not the 
issue here. 

THE COURT: I am wondering if that is the issue 
here. 



ME. McGRATH: It is not 


The issue here is whether 
or not in 1947, at the time of the reduction in force he 
was sufficiently qualified to step into another position 
being held by another man, being done by another man 
without any undue interruption to the work and just 
take over. 

91 The Commission is willing to agree that he has 
the basic general qualifications and that in an ap¬ 
pointment from a civil service register he would be ap¬ 
pointed and might be chosen for a job but Your Honor 
will keep in mind that in such a situation there is a one- 
year probational period in which an agency has time to 
train a man in a specific position which will utilize and 
build upon his general qualifications. There is no such 
period in reduction in force. A man has got to be able 
to step right in there at the time and take over somebody 
else’s position. 

We think that is the issue here and we are certainly 
prepared to say that the Commission has thoroughly 
investigated to see whether or not Mr. Powell could have 
stepped into a position in 1947 and has reviewed all of 
the names on this list in an exhaustive survey and has 
come to the conclusion he just could not do it 
THE COURT: I don’t think the Court, Mr. Dawson, 
can try those issues. Otherwise, we wouldn’t have any¬ 
thing else to do here in court 
MR. DAWSON: That is right. You can’t try those 
issues where the reviews have been honestly and fairly 
made but in this case, they were neither honestly nor 
fairly made. There are 159 economist jobs in there and 
he has a preference over every .one of those people on 
Exhibit 2. He has a preference on these people here. 
They made no findings. They made no review. 

92 They just arbitrarily determined that 

MR. McGRATH: Those are not the facts, Your 

Honor. 
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ME. DAWSON: Those are absolutely the facts. If 
we have to call these people back again that we had 
here yesterday, I will show that. 

THE COTJBT: The main thing is I am not going 
to over 159 names. 

MR. DAWSON: I am not asking you to, Your Honor, 
to go over 159 names because I am picking two. 

THE COURT: You have had more than that now. 

MR. DAWSON: I am getting down to two on this 
list that there couldn’t be any doubt in anybody’s mind 
who was fair and honest and decent about it because the 
man has done the work for years and years yet they say 
he isn’t qualified for that job. 

THE COURT: Let’s limit ourselves to two men. 

MR. McGRATH: One will be enough. 

MR. DAWSON: I have got two names that they can’t 
squeeze out of. 

THE COURT: I don’t want to go into every one of 
those names that we have here as you have been doing. 
As Mr. McGrath says, if you can show there was one 
man and that there was undue influence or something or 
another exerted, that is another proposition. 

MR. DAWSON: We have picked out 14 names 
93 out of this 159, 14 names we picked out of the 
159 that we thought there couldn’t be any doubt 
about. Out of the 14, we picked out two that I don’t 
think anybody could argue about. 

THE COURT: Let’s stick to those two then because 
I don’t want to go as far afield as you are going. 

MR. DAWSON: All right 
BY MR! DAWSON: 

Q Mr. Powell, you looked over this Exhibit No. 2 
here and particularly the job which was filled by Joe 
F. Davis, did you? A I did. 

Q He is recorded here, on this memorandum which 
is of record as an agricultural economist engaged in 
agricultural economic and social analysis of areas pro- 




posed or considered for development in rnral electric 
systems particularly from the standpoint of feasibility 
and recommending that action be taken. 

It says here, “Mr. Powell’s record does not include 
any experience indicating he could have displaced Mr. 
Davis on this job without undue interruption to this 
activity.” 

I want you to tell the Court, briefly and in your own 
language, why you could have filled that job. A My 
first job at the University of Maryland was this rural 
electrification. There we studied the feasibility of elec¬ 
trifying farms, the social and economic effect on 
94 the family, on the farm income and standards of 
living and I was recognized as being good at that 
because I was called on to submit a report to the Presi¬ 
dent’s Conference on Home Building and Home Owner¬ 
ship. 

Q "What President? A My report. 

Q President of the University of Maryland? A No, 
it was in that committee—it was published and was pub¬ 
lished in the report that was published after that meet¬ 
ing. The subject of my section was “The Sociological 
Effect of Electrifying the Farm and Farm House”, as 
I remember it. 

Q Is that a Government publication, or what? A I 
would judge it is because it was turned in to the Presi¬ 
dent’s Committee. 

Q The President of the United States, you are talk¬ 
ing about? A President of the United States. I was 
invited to the "White House during that conference and 
I was requested to submit my report on my opinion of 
the effects—sociological effects of electrifying the farm 
and farm home. 

Q Mr. Powell, after you got this training at the 
University of Maryland and after you wrote this report 
which was submitted tn the President’s Committee, what 
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else did yon do, what practical things did yon do 

95 to qualify for Mr. Davis’ job! A Then my three 
years of flood control, analyzing the feasibility of 

flood control. We denied the feasibility of some. Quite 
a few projects that were recommended by the Forest Serv¬ 
ice and Soil Conservation services, we found that they were 
impractical because of the economic and sociological in¬ 
feasibility of them. 

I maintain that my experience in analyzing the effects of 
these programs was very analogous to the findings of the 
economic section on these areas that wanted to electrify. 

Q Could you have taken Mr. Davis’ job in 1947 with¬ 
out undue interruption in activity due to experience and 
training that you had had? A In my rural electrification 
work and flood control work, I undoubtedly say yes, with¬ 
out question. 

Q All right. 

Now, we come to Mr. Erwin C. Ford. In the memo¬ 
randum it says that Mr. Ford was transferred to Wash¬ 
ington from Fort Worth, Texas, on July 14, 1947. Were 
you on leave at that time in the— A I was on leave, 
still receiving my regular or every-other-week check. I 
was offered a lump sum later than that date. 

Q I mean you were available for appointment? A I 
was available and still on leave, still receiving 

96 my regular checks. 

Q In this P-5 position involving determination 
on the agricultural feasibility of flood control, drainage 
and related water control systems, I want you to tell the 
Court whether or not, in your opinion, you were qualified 
to take that job in 1947 without undue interruption to the 
work and the job which was filled at that time by Mr. 
Erwin C. Ford. A Again I say without a question I 
was, for the following reasons: I had previously spent 
three years on flood control; two and one-half years of it 
was as a reviewer of preliminary and final flood control 
reports that come in from the field. I named the rivers 
before so there is no need of taking the time to do that 



again and my recommendations went to Dr. Johnson who 
submitted them to the Departmental Committee on Flood 
Control and I might say every project that Mr. Mims and 
I recommended was not feasible was not approved and 
with my specific detailed work on working out the field data 
on the Potomac River unquestionably I could have filled 
his position. 

Q I want to ask you another question, Mr. Powell: 
Have you at all times since you were separated from Gov¬ 
ernment service until you were reinstated in 1948, were 
you at all times ready, able and willing on June 5, 1947, 
and from the time that you were reinstated in 1948 been 
ready and willing to perform the duties of a P-5 agri- 

97 cultural economist in the Department of Agriculture 
in accordance with your rating and grade established 

by the United States Civil Service Commission! A With 
the exception that in August I developed a bad hernia. 

Q August of what year? A 1947, and when it devel¬ 
oped I was still on leave receiving my regular pay. I 
requested sick leave. It was denied. 

I was ordered to the hospital by my private doctor. I 
have affidavits here showing I was in the hospital at that 
time, from the doctor, and why he ordered me there and 
at the hospital what they did. I had two operations, a 
hernia and an operation on the mouth. Other than that, I 
was ready and willing. 

Q And have you been ever since January 3, 1948! A 
I have been, ever since. 

Q Is that when you returned to your job over there! 
A January, 1948. 

Q January 3. A I think it was the 2nd or the 3rd. 

THE COURT: What is his grade now! 

MR. DAWSON: They down-graded him, Your Honor, 
from a P-5 to a P-3. 

THE COURT: It is my recollection that it is P-4 
that is his present grade. 

98 THE WITNESS: P-3. 
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BY MR. DAWSON: 

Q When yon had this reduction in force in 1947, did 
you appeal to the Civil Service Commission? A I ap¬ 
pealed immediately. 

THE COURT: It is conceded he exhausted his admin¬ 
istrative remedies, is it not? 

MR. McGRATH: That is right. 

MR. DAWSON: I wanted to bring out they ordered 
him restored to the P-5 over there. 

THE COURT: Very well. 

BY MR. DAWSON: 

Q As a result of that appeal to the Civil Service 
Commission, do you know of your own knowledge whether 
the Civil Service Commission ordered the Department of 
Agriculture to reinstate you to a P-5 position? A They 
did. They wrote a letter to the Department and said that 
the reduction in force— 

MR. McGRATH: I object to this, Your Honor. 

THE COURT: The letter ought to be the best evi¬ 
dence. 

MR. McGRATH: The letter is now Plaintiff’s Exhibit 1 
and has not been submitted. 

THE COURT: Will that be defendant’s exhibit? 

MR. DAWSON: Plaintiff’s Exhibit No. 1. 

99 (Plaintiff’s Exhibit No. 1 for identification was 
thereupon received in evidence.) 

BY MR. DAWSON: 

Q Is there anything else you want to say, Mr. Powell, 
in reference to this matter? A Nothing that I can think 
of right now. 

MR. DAWSON: You may cross examine. 

Cross Examination 
BY MR. McGRATH: 

Q Do you enjoy your work at the Agriculture Depart¬ 
ment, Mr. Powell? A Yes, sir, it has been my life work. 
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Q Had any trouble at Agriculture since you rejoined 
the Department? A Yes, sir. 

Q What happened? A When I was recalled, I was 
called in to Mr. R. Douglas Smith’s office and told there 
was no position in P-3 which I was fit for. They would 
have to find one. 

Q When did you say that was, Mr. Powell? A When 
I was recalled back to Agriculture in January, 1948. 

Q You had already been offered a position at the time 
and had acecpted? A Yes, sir. 

100 Q Did you accept it in writing at that time? A 
Yes, and he told me orally there was no job, he 

would have to find one. I told him of all the fields I didn’t 
have any definite experience in cotton, sugar or tobacco. 
I was assigned to the Sugar Branch and told to dig in and 
never told what to do. 

I sat around for two or three weeks. Finally, I was put 
to doing clerical work, looking over some old sugar ration¬ 
ing records, coding them for card punching. 

I was given a down-grading in my efficiency rating. 

I appealed it in writing. My appeal was sustained and 
the Sugar Branch was reprimanded for putting me on 
such work. 

Q You have had quite a few appeals in the Department 
of Agriculture since your work there, haven’t you? Isn’t 
that true? A Since the Personnel turned against me 
since I showed them this letter. 

Q That was quite a while ago, wasn’t it? A Since 
1943 up until I was reinstated. 

Q In your opinion, the Personnel people are against 
you in Agriculture, is that right? A Certain persons are, 
yes, but not all. 

Q And, in your opinion, the Civil Service is against 
you, too? A Certain persons apparently are but 

101 not all, by any means. 

Q I see. People that worked on your case— A 
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Most of them have sustained me all the way through and 
fought for my retention. 

Q To get back to your testimony, Mr. Powell, I heard 
you say several times you have taken several examinations 
for higher grades and have passed every one, is that right? 
A I have. 

Q Were those written or oral examinations? A They 
were these unassembled examinations which you have to 
fill out, 57% and substantiating evidence. 

Q You never actually took an examination, is that 
right? A They told me they were examinations. That 
is all I know. I understand that is a civil service exam¬ 
ination. 

Q You never took a written examination? A No; un¬ 
less, as I have been informed, 57 is considered one. 

Q What you did, then, was submit an employment form 
with material you thought showed you were doing good 
work and then asked the Commission to pass on it, isn’t 
that right? A As the Civil Service issued an announce¬ 
ment that an examination was to be held and I would re¬ 
ceive their announcements and that announcement said to 
fill out a 57 with your experience and submit corroborating 
evidence and they call it an examination. They 
102 were announcing an examination and they called it 
an examination when the announcement came out. 

Q Why did you have to ask Mr. Wooten in 1944 
whether or not you could turn over to the Civil Service 
Commission some appendices of your work? Mr. Wooten 
wasn’t with the Department of Agriculture. A I didn’t 
say I asked him. It was with his permission. 

I asked Mr. Wooten and Mr. Seeley, who were my im¬ 
mediate supervisors and as the flood control work I was 
doing was government work I was told I had to get per¬ 
mission to submit it. 

Q When you took an appeal from your reduction in 
force in 1947, did you submit a Form 57 again to the Civil 
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Service Commission? A I think so. I know I submitted 
it to Agriculture. 

Q Who did you contact at that time? A Mr. Valen¬ 
tine. 

Q Anybody else, at that time? A Mr. Mandel in Re¬ 
duction in Force Unit and Mr. Jackson in the Veterans 
Service Section. 

Q And were they cooperative with you? A They were 
very cooperative. 

Q Did they ask you to submit everything you could do 
to support your position? A I don’t recall what they 
asked but I submitted everything; at least they told 

103 me I had submitted everything that was required. 

Q As far as your opinion is concerned, Mr. 
Powell, in your opinion you could take over many of these 
jobs, isn’t that so ? A I didn’t say so in my testimony. 

Q You say you could take over two, isn’t that right? 
A Yes. 

Q And then there were some others that you said you 
could take over also? A I don’t think you will find that 
I said I could take them over. I said I thought I was 
qualified. I said in two unquestionably I was qualified to 
take over. 

Q When you took your appeal in 1947, you say the 
people who handled your appeal were cooperative with 
you. Was there ever any final decision rendered on your 
appeal? You were reinstated, were you not, in a P-3 
position? A I was. 

Q You were dissatisfied with that? A I was. 

Q That is actually the cause of this present suit, isn’t 
it? A It is. 

Q So you again protested to the Civil Service Com¬ 
mission at that time, did you not? A I did. 

104 Q And- you told them you had taken a job and 
still wished to protect your rights in the matter, 

isn’t that right? A I did. 
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Q And isn’t it true, Mr. Powell, that the Civil Service 
Commission again looked into your case and wrote you a 
letter telling you that everything had been given to you 
to which you were entitled? A No. 

Q No such letter was written? A No. 

Q Did you ever get a letter from the Commission? A 
I got one from Mr. Fleming. It did not make that state¬ 
ment 

Q Do you have the letter here? A I think Mr. Daw¬ 
son has that letter. 

MB. DAWSON: It is in the record. 

THE COUBT: It is attached to the deposition. 

MB. McGBATH: It hasn’t been put in, if my recollec¬ 
tion is correct 

THE COUBT: I think your recollection is correct. 

BY MB. McGBATH: 

Q In that case will you just look at this and tell me 
whether or not this is a copy of the letter you received? 

THE COUBT: How much longer will you be, Mr. Mc¬ 
Grath? 

MB. McGBATH: Not too long with Mr. Powell. 
105 I understand there is another witness. 

THE COUBT: I understand that, but how much 
longer will you be with Mr. Powell? 

THE WITNESS: This is a letter I received. 

MB. McGBATH: I would like to have this marked. 

THE COUBT: It will be marked for identification and 
introduced as part of your case. 

MB. DAWSON: I have no objection. 

THE COUBT: Mark it for identification on the same 
arrangement that we had the last time. 

(Letter from Mr. Fleming was marked Defendant’s Ex¬ 
hibit No. 1 for identification.) 
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106 Cross Exarnmation (Resumed) 

BY MR McGRATH: 

Q Mr. Powell, I understood you to say that when 
you went first to work with the Department of Agriculture 
you did so in Grade P-3, is that correct? A That is cor¬ 
rect. 

Q You were in the grade of P-3 from 1936 through 
1942, is that right? A Some time in 1943, as I remem¬ 
ber, I was promoted to a P-4. 

Q You testified that you did file a Form 57 with the 
Civil Service Commission at the time you filed your appeal 
from your reduction in force in 1947. A I said I didn’t 
recall. I know I did with Agriculture and I don’t 
recall with Civil Service but Mr. Valentine told me that 
I fulfilled all the requirements for the appeal but I couldn’t 
swear that I filed a 57 because I don’t remember. 

MB. McGRATH: I would like to have this marked for 
identification. 

107 (Letter dated May 13, 1947 from Mr. Powell to 
the United States Civil Service Commission was 

marked Defendant’s Exhibit 2 for identification.) 

BY MR. McGRATH: 

Q Mr. Powell, will this refresh your recollection? I 
will identify this for the record as a letter dated May 13, 
1947 from Mr. Powell to the United States Civil Service 
Commission with an attached Form 57. A That is my 
signature, yes, sir. 

Q Is that your Form 57? A Yes, sir it is. That is 
my handwriting and my name on it, yes, sir. 

Q Are these your initials, Mr. Powell? A They are. 

Q Will you read to the Court this note on the form? A 
(Reading) * ‘Since each of my last two promotions were 
at the request of the Civil Service Commission and not 
at the request of the employing agency and since the Civil 
Service Commission has accepted my examination papers 
for a P-6 position, I don’t think I should be asked to accept 
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less than a P-5 position. However, a P-4 position is bet¬ 
ter than no position. B. B. P.” 

Q It is not true, is it, Mr. Powell, that your two pro¬ 
motions were at the request of the Civil Service Commis¬ 
sion? A How do you want to interpret that? 

108 Q Just a yes or no answer will do. A I think 
we have explained it to the extent that Civil Service 

was moving me elsewhere and giving me a P-5 in another 
agency and I didn’t tell my chiefs of either opportunty to 
leave the Department of Agriculture. 

Q Nevertheless, this statement is not true, is it? A 
I would interpret it as true. I did then and I still do. 

Q In the experience and work concerning which you 
testified and upon which you base your opinion that you 
qualified in 1947 to take over, without undue interruption 
to the work of the Department of Agriculture, the position 
of Mr. Joe Davis, at all times in that work you were at a 
Grade P-3 position in the Department of Agriculture, isn’t 
that true? A That is correct. 

Q You never performed that work at a higher grade 
than a P-3? A That is correct 

Q In the work that you did at the University of Mary¬ 
land with regard to rural electrification and any work that 
followed thereafter, did you carry out agricultural eco¬ 
nomic and social analyses of areas proposed or considered 
for development or extension of existing systems with 
respect to rural electrification, particularly from the stand¬ 
point of feasibility and recommending action to be 

109 taken thereon? A Not areas, but farms that were 
picked to represent types of farming, yes. 

Q Individual farms? A Individual farms that were 
picked by the Department of Agriculture and the Agricul¬ 
tural Experiment Station of the University of Maryland 
to represent poultry farming, fruit farming, truck farming 
and dairy farming in the State of Maryland. 

Q In the State of M a r yland, is that right? A Yes. 
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Q Did you make studies of areas in which proposed 
projects were to be located or in which extensions of ex¬ 
isting systems were proposed as to types and trends of 
agricultural activities, public finance, land tenure, water 
facilities, farm and rural income and indebtedness and off- 
farm employment? A Are you ready for me to answer? 

Q Yes. A Yes. I did specifically on flood control for 
three years. 

Q We are talking now about rural electrification. A 
It is the same type of work. 

Q You say it is the same type of work? A I do. One 
analysis was good for another. 

Q In 1947 when the reduction in force took place, Mr. 
Powell, it is true, is it not, that you were offered 
110 orally a position in the Department of Agriculture 
at the grade P-3? A I was not. 

Q You were not offered? A I was not. 

Q Were you offered at any time in 1947 such a posi¬ 
tion? A I was not, except the one I accepted. I was sent 
to the Rural Electrification Administration and they talked 
to me for about five minutes, that was all. I was never re¬ 
ferred to anyone except that job. 

Q Then your testimony is that you were not offered 
any appointment as a P-3? A I was not except the one 
that I accepted. 

Q The ultimate position you did accept was a P-3? A 
It was a P-3. 

MR. McGRATH: That is all that I have to ask. 

Redirect Examination 
BY MR. DAWSON: 

Q Mr. Powell, you said a moment ago that as far as 
rural electrification is concerned and the flood control, they 
were the same thing, I mean the same type of information? 
A The rural electrification, as I said, was an economic 
analysis of the feasibility of electrifying farms. The flood 
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control was the feasibility of whether the Government 
saw fit or whether it was to stay in private owner- 

111 ship and the Government was to help the farmer in¬ 
stall the recommended practices. We even had to 

pick oat each type of conservation practice that was recom¬ 
mended and evaluate that practice as an individual and 
bring them altogether and evaluate them as a whole. 

Q What I had in mind was this: The same type of in¬ 
formation that you inquired about the farms of the area 
was the same type of information available in each one 
of those projects? .A They are, yes. 

MR. McGRATH: One more question, Mr. Powell. 

MR. DAWSON: I am not quite through yet. 

MR. McGRATH: I am sorry. 

BY MR. DAWSON: 

Q I wanted to ask you did this position that you took, 
from a P-5 when you were reduced—is that right? A 
Yes, sir. 

Q When you took this P-3 that they were directed to 
give you, that is, after you appealed to the Civil Service 
Commission, they were directed to find you a job, did you 
take that under protest? A I did, and it is in my files 
in the Department of Agriculture. 

MR. DAWSON: I think that is all, Your Honor. 

MR. McGRATH: I have one more question, Your 
Honor. 

112 Recross Examination 
BY MR. McGRATH: 

Q Mr. Powell, you have testified that you feel you were 
qualified to take over the positions held by two men in 
1947 on the basis of your past experience at that time. Is 
that correct? A That is correct. 

Q Do you know exactly what those men were doing 
in June of 1947? A You have stated in your memoran¬ 
dum here— 
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Q I didn’t state anything in the memorandum. A 
Mr. Overholt’s signature is on the memorandum which 
shows what they were doing. I have attempted to find 
out and I have been turned down. 

I was asked to find out and I went to the Personnel 
Office. I was informed by a man there, who was trying 
to place us, that such a description of every man of 
my qualifications was on file. He told me where to go 
get it 

I went to that office and I was informed I was not 
entitled to see it. I was politely but firmly invited out 
of the office and the man who sent me there was repri¬ 
manded for sending me. 

Q How do you know all this? A I was told by Mr. 
Park Haines that he had more important business to 
attend to than to talk to me about any reduction 
113 in force. Mr. Zonn is the man who sent me. 

MB. DAWSON: Who is Park Haines? 

THE WITNESS: Park Haines is Chief of Place¬ 
ment, I believe, in Personnel Mr. Zonn, I don’t know 
his first name, but he was one of the reviewing and place¬ 
ment officers in the department. 

BY MB. McGBATH: 

Q It has been stated in this case that the defendants 
falsely notified the Civil Service Commission that there 
were no positions to which you were qualified and that 
they sought to deceive the Commission and you by false 
representations. On what is that based? A Mr. Zonn 
told me that he had at least a half dozen positions in 
Agriculture that I was amply qualified to fill but said, 
“I can get no cooperation from my superiors”. He said, 
in fact, “I expect soon to receive a notice myself.” 

It was shortly after he sent me to Mr. Park Haines’ 
office that he was dismissed. Why, I don’t know. 

MB. McGBATH: I have no further questions. 

MB. DAWSON: I would like to ask another ques¬ 
tion or two. 
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Redirect Examination 
BY MB. DAWSON: 

Q Mr. Powell, did you try to get the names of the 
persons who were occupying the positions of P-4’s and 
P-5’s in the Department of Agriculture? A I 

114 requested— 

Q In 1947? A I requested them and that is 
what we were just discussing. Mr. Zonn sent me to Mr. 
Park Haines’ office saying Mr. Park Haines had such a 
list. 

Q Were you permitted to look at that list? A I 
was told that no such list existed. Mr. Zonn told me 
that Civil Service required it and that Mr. Park Haines 
had it. 

Q Were you able to get a list of the P-6’s, P-5’s and 
P-4’s that were in the Department of Agriculture, as 
agricultural economists, until we filed this suit? A That 
was the first list that I ever saw right there on file. 

Q Had you been refused all times prior to the in¬ 
stitution of this suit? A I had. 

Recross Examination 

BY MB. McGBATH: 

Q Mr. Powell, do you know whether any such list was 
kept at that time or was required to be kept at that time? 
A Mr. Zonn told me and I asked the Civil Service Com¬ 
mission. 

Q You base your information and your testimony on 
information given you by Mr. Zonn? A Mr. Val- 

115 entine, who was here yesterday told me that Civil 
Service required a list of the people holding jobs 

and their retention rights; and Mr. Mandel— 

Q Are you saying that there was no retention prefer¬ 
ence list? 

MB. DAWSON: Let the man finish his answer. 
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MB. McGBATH: I am sorry. 

THE WITNESS: I don’t know whether there was 
or not. Mr. Park Haines told me there was not. I was 
sent to his office to see it. He told me there wasn’t any 
snch list and if there was such a list, I was not entitled 
to see it. 

MB. McGBATH: That is all. 

MB. DAWSON: You started to say something about 
Mr. Mandel— 

THE WITNESS: I visited Mr. Mandel and Mr. Val¬ 
entine on a number of occasions. Mr. Mandel, after his 
first examination, said there were six jobs over there “I 
consider you qualified to fill”. 

MB. McGBATH: I object to this testimony. The 
Civil Service Commission investigated— 

MB. DAWSON: The Civil Service Commission— 

MB. McGBATH: Let me finish. The Civil Service 
Commission investigated— 

THE COUBT: I think we ought to get to the end of 
his testimony. There is recross, redirect, recross 
116 and re-redirect examination. 

MB. DAWSON: I want to ask just one ques¬ 
tion. 

The question you started to answer when our friend 
broke in on you. 

THE WITNESS: Mr. Mandel told me there were six 
positions I was able to fill but when he took it to Classi¬ 
fication, they cut it to two or three. Mr. Valentine sub¬ 
stantiated that and when I pressed him later to let me 
have the ilst, they said they were not permitted to give 
it and when I went again they said they were told to 
shut up. Mr. Valentine said, “I have to hold my job.” 

MB. McGBATH: I object. 

THE COUBT: It is in answer to where he got the 
information. 

• • • • 
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119 John G. Clements, 

• • • • 

Direct Examination 
BY MR. DAWSON: 

Q State your full name, please. A John G. Clem¬ 
ents. 

Q Mr. Clements, where are you employed? A Civil 
Service Commission. 

Q In what capacity? A Personnel assistant. 

Q How long have you been so employed there? A 
As personnel assistant? 

Q In your present capacity. A That is, the grade 
and position? 

120 Q Yes. A I would say approximately four 
years. 

Q What are your duties over there, Mr. Clements? 
A That of a supervising investigator, dealing princi¬ 
pally with reduction in force matters. 

Q And in that connection, have you handled the ques¬ 
tion that came up in the case of Burwell Powell, the 
plaintiff in this case? A The recent investigation I con¬ 
ducted. I did not handle the previous one, the 1947 in¬ 
vestigation. 

Q You didn’t handle the previous investigation and 
that investigation that you handled was the one that was 
handled after the institution of this suit? A Which the 
Court referred. 

Q The Court referred to you? A That is the one 
that I had. 

Q I believe at that time there were some names fur¬ 
nished to you for consideration. A Thirteen. 

Q And those names are the same names as Glenn T. 
Barton, Joe F. Davis, Donald B. Ibach, Ronald W. Jones 
and other others, including Erwin C. Ford? A That 
is correct. 
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Q Yon recognize those names! A Yes. 

121 Q Jnst what were your duties in connection with 
the consideration of the qualification of Mr. Powell 

to fill their jobs! What did you do about it! A I will 
try to tell you what the duties of an investigator are 
and, in this particular case and nearly every case. 

Q Tell me what your duties were in connection with 
this matter, just what you did. A Well, I contacted the 
Department of Agriculture, I obtained the folders of these 
gentlemen that you have mentioned to determine what 
positions they were in at the time of Mr. Powell’s sepa¬ 
ration. 

Q Did you get some written data on that or was the 
information furnished by telephone! A No, no infor¬ 
mation—well, occasionally it is. No, we personally look 
into the files. We personally select job sheets. 

Q Do you have the data that you received from the 
Department of Agriculture on these names! A Do I 
have it! 

Q Yes. A I think the file is here. I don’t person¬ 
ally have it, no. 

Q Is that all contained in Mr. Powell’s file! A The 
question isn’t clear. 

122 Q What do you mean “is it all contained’’! A 
The data, the memoranda that you got from the 

Department of Agriculture. 

Q In reference to the some 14 names, is that all 
contained in his file! A I don’t know. All I can say 
is this: I haven’t seen the file so I couldn’t say whether 
it is in there or not. 

Q Would it ordinarily, in a case of this kind, be in 
the appellant’s file! A Well, let’s put it this way: I 
prepared a draft of the memorandum and submitted it 
through channels— 

Q And have you seen this memorandum dated Febru¬ 
ary 28, 1951! A I would like to see the memorandum. 
I don’t know. I would have to see it first. 

(Memorandum handed to the witness.) 
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A Yes, I have seen this, yes, sir. 

ME. DAWSON: Mark that as Plaintiff’s Exhibit No. 
5, I believe. 

They have already put a copy of that in. It is not 
necessary for the record. 

ME. McGEATH: It is in the file. 

THE COUET: It is in the record before me? 

ME. DAWSON: It is attached to one of their affidav¬ 
its in the case. I think probably we had better 

123 introduce it in evidence for the record. 

(Memo marked Plaintiff’s Exhibit No. 5 for iden¬ 
tification, dated Februarv 28, 1951.) 

BY ME. DAWSON: 

Q I will ask you this, Mr. Clements: Is this the mem¬ 
orandum that you assisted in the preparation? A That 
isn’t the memorandum I prepared. I agreed to this. 

Q Who prepared this memorandum, if you know? 
A Well, it is a Commission decision. I think Mr. Over¬ 
holt prepared it. 

Q Did you in furtherance of this matter in your in¬ 
vestigation, after contacting the Department of Agricul¬ 
ture, did you yourself write a memorandum to Mr. Over¬ 
holt? A Yes; I prepared a memorandum. 

Q Do you have a copy of that memorandum here that 
you wrote? A No, I personally don’t have a copy. 

Q Do you know what the contents of the memoran¬ 
dum were? Do you recall them now? A What do you 
mean “the contents”? 

Q What recommendation did you make? A I will 
explain it this way: The work of an investigator is fact¬ 
finding, gathering information and we make a ten- 

124 tative recommendation. 

Q What recommendation did you make to Mr. 
Overholt in this matter? A Well, in this particular case 
we found—at least it was my finding that I went along 
with the Advisory Committee of the Examining Division 
that he was eligible for certain positions. 
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Q For certain positions in the Department of Agri¬ 
culture? A But here is one thing I would like to point 
out—well, that is all. Gro ahead. 

Q All right, Mr. Clements. Can you tell us what 
positions of the 13 names that are mentioned on Plain¬ 
tiffs Exhibit 5 that you thought he was eligible for? 
A I don’t have to look at it. Mr. Mace— 

Q Who is Mr. Mace? A I think he is there (indi¬ 
cating), Mace. 

Q A. T. Mace, is that the man? A Let me have that 
question again. What was the question you asked? 

Q I asked you what of the 13 names named, which 
jobs do you think held by these men that you felt Mr. 
Powell was capable of filling? He said there were three 
or four. A Initially, as I explained, I went along with 
the advisory opinion of our Examining Commis- 
125 sion. They held him eligible to qualify, Mr. Mace, 
P-5 and eligible for the position I believe occupied 
by Joe Davis at P-4, not P-5. 

Q Joe Davis, P-4? A Not at P-5. 

Q How about Mr. Erwin C. Ford? A The Examin¬ 
ing Division did not even find him eligible for the Ford 
position. 

Q At P-5? A At P-5. 

Q I want you to explain to me and to the Court what 
is the function of the Examining Division in the matter 
of a reduction in force? A Well, I will explain. We 
gather the job descriptions, the job descriptions of those 
positions to which he pointed and many others. I went 
beyond those positions. We gather the job descriptions 
and we get his 57 setting forth his qualifications. The 
Examining Division determines whether a man is eligible. 

What they mean by “eligible”, eligible to be appointed 
from a register. That is when a man is eligible to be 
appointed from a register, the Department has the choice 
of selecting three. Three names are sent over. They 
have the choice of three. 
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If a veteran is at the top or the top man of these 
three listed, they are supposed to submit a justi- 

126 fication for passing over him. The agency knows 
when it is selecting one of these men that during 

a one-year trial period they can drop him if he proves 
to be unsatisfactory. 

From this register of eligibles, it is usually to fill 
a vacancy. That is a little different and probably I was 
a little lax, I was thinking of the term “qualified”. 

When it got to Mr. Overholt, he pointed out, I think, 
the regulations in effect at that time which said he has 
the right of reassignment to a position if he is able to 
perform the work provided there is no undue interrup¬ 
tion. 

Q I want to ask you about that, Mr. Clements. Where 
in the Veterans Preference Act is there any such thing 
as that? Will you tell me? Do you know any place in 
the Veterans Preference Act— A No. 

Q Do you know any place where it is in any Execu¬ 
tive Orders of the President of the United States, where 
there is any such language used as far as veteran’s pref¬ 
erence is concerned? A Well, I think it mentions some¬ 
thing about the efficiency of the service in Section 14 so 
we try to be consistent. You couldn’t very well have 12 
inconsistent with 14. I am sure it is very specific in 
Section 14 about the efficiency of the service so we try 
to be consistent. 

I don’t know if that was the purpose but I 

127 know— 

Q Mr. Clements— A I will finish the answer. 
When we go into a reduction in force, it isn’t to fill a 
vacancy nor does the agency have a 12-month trial period 
during which the man can be dropped. When we go 
into an agency and we tell an agency the man is quali¬ 
fied for a particular position, it usually means the dis¬ 
placement of a qualified employee so, in our case, undue 
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interruptions probably implies the man must be better 
qualified, must be better than just considered eligible. 

Q Mr. Clements, in reference to the Erwin C. Ford 
case, he was brought in to the Department of Agricul¬ 
ture at or about the time that Mr. Powell was discharged, 
wasn’t he? A I think July 14. You are correct. 

Q Did you search the record and didn’t you find there 
that Mr. Powell was eligible for a P-5 in flood control 
work? A No, sir. 

Q You say— A This is my own personal opinion 
and it is no reflection on Mr. Powell. I am merely sur¬ 
prised—I won’t say surprised—yes, he has limited eligi¬ 
bility as a P-5 agricultural economist. It is a limited 
eligibility, a certain segment of it. 

In land economics and farm management, which he 
appears to be better qualified in, he would never even 
be considered eligible for a P-5 either in farm 
128 management or land economics. I would like to 
explain for what reason. 

Q Are you familiar with the rulings of the Civil 
Service Appeal Board that hold where a man is a lead¬ 
ing man machinist he is supposed to do every class of 
work to which he may be assigned? 

MR. McGRATH: I object, Your Honor. 

THE COURT: What is the purpose of that question? 

MR. DAWSON: The purpose of that question is that 
Mr. Powell is a P-5 economist and, under the rulings of 
the Civil Service Commission, he is supposed to be quali¬ 
fied for any P-5 economist job in the bureau because 
they have definitely ruled.. In a case I had arising from 
Philadelphia where a man was assigned to a leading man 
machinist job, they said he was not qualified for it and 
the Civil Service Commission ordered him to go there 
and they knew he could not,— 

MR. McGRATH: I don’t know— 

THE COURT: It does look to me as if you are get¬ 
ting into a collateral issue, Mr. Dawson. 
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MB. DAWSON: AH right. 

BY MB. DAWSON: 

Q Mr. Clements, in considering the question of Mr. 
Powell’s right to reassignment to a P-5 job in the De¬ 
partment of Agriculture, did you take into consideration 
the fact there were 159 A-2’s in there who were holding 
P-5 and P-4 jobs? A I gave him every considera¬ 
tion. 

129 Q In other words, you want to tell this Court 
now that you considered his qualifications against 

159 employees? A No. 

MB. McGBATH: I object to that. In the pretrial 
order, this plaintiff’s counsel agreed to limiting this to 
certain names. 

MB. DAWSON: I didn’t limit it. 

THE WITNESS: Let me explain. May I, Judge? 
THE COUBT:. There is nothing before me right now. 
THE WITNESS: I am sorry. 

BY MB. DAWSON: 

Q In other words, you didn’t compare his qualifica¬ 
tions with all these other men that he had a preference 
over, did you? A I will say this: I read the previous 
report where it indicated, like for Fats and Oils, I even 
reviewed his job again against jobs for which I almost 
knew he was not qualified, to be more than fair to him. 
I read the previous report where it showed that he was 
not qualified but I had it re-reviewed, Sampling, Fats and 
Oils, Grains, and things like that. I even went beyond 
your 13 names. 

Q But you didn’t compare him with every one of the 
159 P-5’s and P-4’s, did you? A You are right, sir. 

Q Who else besides Almond T. Mace and Joe 

130 Davis—I believe there were four you recom¬ 
mended? A Did I quote a figure? 

Q I thought you said three or four. A I want to 
correct myself. There were some P-4’s; I think Strand 
and Hole. I don’t mean of the 13, I am sorry. Those 
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are some jobs I picked out. I went beyond the 13. X 
try to go through this sheet (indicating). 

Q Can you pick them out on here? Do you know 
who they were? A I can give you the names. 

Q All right. 

Q I think it is in this—is this the February 28 mem¬ 
orandum? 

Q Yes. Is it in that memorandum? A Here they 
are: Hecht, Strand,'Hole. 

Q What page is that, Mr. Clements? A On page 4, 
the last page. 

Q In other words, Edwin C. Strand and Irving Hole, 
those are the ones that are P-4? A Yes. Mr. Overholt 
has them. 

Q Did this board that you had referred this to see 
whether they were qualified? Did they certify that Mr. 
Powell could fill these job positions? A Let’s don’t 
word it that way. They claim he was eligible. 
131 Q I mean eligible and, by eligible, they meant 
qualified, didn’t they? A The Examining Division 
says “eligible to be placed on a register; to go on a 
certificate to a department”, that is right. 

Q In other words, if the agency, like the Department 
of Agriculture, had requested Mr. Powell to be given that 
particular type of job, the Civil Service, in view of the 
ruling of that board, would have approved it? A Let’s 
put it this way: If the Department had a vacancy and 
they wanted to fill it and they knew they had a one-year 
probationary period in which they could take him and 
he was at the top but they would not have displaced some 
person— 

Q From it? A From the register. I don’t think 
he has the right to go in. Eligibility is only to vacancies. 

Q Is that the way they construe the Veterans Pref¬ 
erence Law? A Let me try to explain— 

Q That is all I want to know. You have explained 
it to me. 
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Is that the way the law is construed by your agency in 
that respect? A Eligibility—we are talking about 

132 two different things. 

MB. McGBATH: I think the law speaks for 

itself. 

THE COUBT: Are you in a policy-making position? 
THE WITNESS: No, sir. 

THE COUBT: I don’t think he can answer that. 
BY MB. DAWSON: 

Q If he knows the policy, didn’t he testify to that? 
THE COUBT: Do you know the policy? 

THE WITNESS: What policy? 

THE COUBT: On the question he is asking. 

BY ME. DAWSON: 

Q The question I asked you is that the way they con¬ 
strue the law? A You ask me a direct question and 
I will answer it. 

Q All right. You say that a Veteran Preference 
Eligible cannot replace a permanent non-veteran em¬ 
ployee? A I don’t think I said that. I answered in 
this manner—let me answer it in this manner: 

In other words, the Commission conducts examinations, 
unassembled and some are assembled, some are written. 
On the basis of these written examinations or the un¬ 
assembled examinations, they have a register of eligibles, 
all those who have passed. 

The veterans are given preference in these examina¬ 
tions of 5 and 10 points. 

133 Q I am not going into that. I understand that. 
What I want to know is where two men are ap¬ 
pointed— A I am trying to get up to that. I will 
work up to that. 

Q Let’s get up there. A If he is a disabled veteran 
and he gets a mark of 70, he goes to the top over all 
veterans. Other veterans get their 5 and 10-point pref¬ 
erence. Then they take them in oTder after they get 
past the disabled veterans. 
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Q In other words, a wounded veteran like Mr. Powell 
goes to the top of the list? A If he is considered a dis¬ 
abled veteran in compliance with Civil Service regula¬ 
tions, he will go to the list of eligibles. If he passed, he 
would go to the top of the list of eligibles in the par¬ 
ticular examination he took. 

MR. McGRATH: Your Honor, this is all set out fully 
in the Commission’s regulations. 

THE COURT: I thought so. 

BY MR. DAWSON: 

Q What I want to know is what the policy of the 
Civil Service Commission is despite the rules and regu¬ 
lations, laws and regulations. Here are two men. One 
of them is a non-veteran, another one a veteran with a 
10-point veteran’s preference. There comes a reduction in 
force. Which man has a preference under their 
134 policy? A Let me explain that: Under the re¬ 
assignment rights, that is, 2.9 of the regulations, 
the retention preference regulations, a disabled veteran 
has no greater rights due to the fact that he is a disabled 
veteran over any other veteran. 

Q That is the way they construe it? A I think Sec¬ 
tion 12 and Section 14 indicate the veteran preference. 
I don’t think they indicate— 

Q I am not asking for a citation. I am asking you 
what their policy is in that regard. A All veterans are 
treated as one depending on their efficiency rating, length 
of service. 

MR. McGRATH: I would like to get dear what Mr. 
Dawson means. He has asked if the Commission follows 
its own regulations. 

THE COURT: That is the effect of what you are 
asking him. 

MR. DAWSON: That is what I am trying to find 
out, whether they are following the law and their own 
regulations. He has practically admitted that they are 
not doing it. 
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THE WITNESS: I did not. I did not mean it any¬ 
way. In other words, answering your question, if an 
employee, like a status veteran under our current regu¬ 
lations, is fully qualified to displace a non-veteran in a 
position, he will be given the position. A veteran does 
have a right over the non-veteran in the reduction in 
force if he is fully qualified. That is the current 

135 regulation. 

Q That is the way you understand the rule to 
be, Mr. Clements! A Yes. 

MR. DAWSON: I have no further questions. 

THE COURT: Any questions, Mr. McGrath! 

MR. McGRATH: No, I have no questions. 

• * • * 

136 John A. Overholt 

• • • • 

Direct Examination 

BY MR. DAWSON: 

Q State your full name, please. A John A. Overholt. 
Q What is your business or occupation, Mr. Overholt! 
A I work for the Civil Service Commission. 

Q In what capacity! A Chief of the Performance 
Ratings Section, Personnel Classification Division. 

Q How long have you been in that particular job! A 
Ten years. 

Q Ten years last past! A The section was formerly 
established as the Efficiency Rating Section on July 1,1941, 
and the title was changed to Performance Rating Section 
as a result of the new law on December 29, 1950. 

Q And that new law was an amendment to the 

137 Veterans Preference Act, was it! A No. 

Q Reclassification Law! A Performance Rating 
Act of 1950. 
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Q Mr. Overholt, just tell the Court in your own lan¬ 
guage what duties you perform as Chief of the Perform¬ 
ance Rating Section. A As Chief of the Performance 
Rating Section, I am responsible for initiating regulations 
under the Performance Rating Act and was under the 
prior rating acts. 

In addition, I am in charge of initiating regulations re¬ 
lating to reductions in force under Section 12 of the Vet¬ 
erans Preference Act also the investigation of appeals 
under these regulations under that section of law and the 
making of regulations for the decisions on such appeals. 

Q In that capacity, are you chief of that particular sec¬ 
tion over there that makes the final decisions on the mat¬ 
ter of appeals? A I am chief of that section that makes 
the initial decisions although my decisions are initially final 
if they disapprove an appeal, deny an appeal. However, a 
decision on an appeal that requires a department to change 
its action does not even become initially final until it is 
signed by our Executive Director. 

Q Is it necessary to go through the Board of 
138 Appeals and Review over there? A There is an 
appeal from the initial decision to the Board of Ap¬ 
peals and Review under certain limitations and further de¬ 
cision of the Board is discretionary with the Commission 
from that Board of Appeals and Review. 

Q Do you recall the case of Burwell Powell, the plain¬ 
tiff in this action, when he made an appeal to your section 
and which, I believe, was some time in 1948? A I do. 

Q It was some time during the latter part of 1947. Do 
you have any independent recollection of the facts in this 
case yourself? A I do. I don’t have much recollection 
of the facts of the investigation in 1947. We had a very 
heavy appeals load at that time but I do recall the case 
was called to my personal attention in January, 1948. 

Q You were doing the work yourself at that time or 
were you making the final decisions? Who was making 
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up the findings of fact in these cases ? A The findings of 
fact? 

Q Well, I mean the findings you made. I don’t mean 
literally, as in a lawsuit in 1947— A That situation was 
the same in ’47 as it is now. 

Q Who was your immediate assistant at that time, the 
chief of your supervisory investigators? A Mr. LeRoy 
W. Valentine. 

139 Q Do you recall the decision that you made in 
Mr. Powell’s case that directed the Department of 

Agriculture to reinstate him to his job position in the 
Department of Agriculture? A I don’t recall any such 
decision as that. I do recall a decision we made in Mr. 
Powell’s favor. 

Q Do you recall the decision that was made as early 
as July 7, 1947? A I remember having read it. 

Q That decision was signed by L. A. Moyer, Executive 
Director and Chief Examiner? A Yes, sir. 

Q And that would come through your office, would it? 
A It would, yes, sir. 

Q The first decision you made in the case was that his 
reduction in force action was disapproved? A Yes, sir. 

Q The purport of that decision at that time, Mr. Over¬ 
holt, was that Mr. Powell was to be kept and maintained 
on the rolls of the Department of Agriculture? A Our 
decision at that time was that he had not been given a 
reasonable offer of reassignment to a different position. 

Q And did there come a time later when they told you 
that they didn’t have any P-5’s or P-4’s over there 

140 in the Department of Agriculture that Mr. Powell 
was qualified to fill? A Yes, sir—may I correct 

that? 

Q Yes. A That were occupied by people that he was 
entitled to displace. 

Q In other words, if they were held by veterans or 
10-point veterans preference, he had no preference over 
them, did he? A That is correct. 
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Q I don’t know whether you have seen this or not but 
this is Plaintiff’s Exhibit No. 2 or a copy of it and at 
the time you considered whether Mr. Powell should be re¬ 
assigned to a P-5 over there, I wondered if you had at that 
time for your consideration a copy of all the P-5’s, P-6’s, 
and P-4’s? A In 1947? 

Q Yes. A No, we did not. 

Q How did you determine Mr. Powell’s eligibility only 
to an A-3 if you had no list of them? A At that time, our 
first effort was to displace war service people and because 
that was one of our major problems in Government service. 

Q There would be no doubt that Mr. Powell or any 
permanent employee, regardless of whether he was 

141 a veteran or not, would have a preference over a 
war service employee? A That is correct. 

Q All right. Now then, in 1947, when you considered 
him, did you consider any employees in the Department of 
Agriculture other than war service appointees? A Yes, 
we did, later. 

Q What? A After that July 7 letter. 

Q After July 7,1947? A Yes. 

Q Could you tell at this time whether you considered 
all these 159 P-5’s and P-4’s in here who were all A-2’s 
and holding job positions? A I know we didn’t. 

Q You know you didn’t do that. Was that done at any 
time, as far as you know? A Recently, we have gone into 
a great many of those. Whether we have gone into all of 
them I don’t think we have because there are some of them 
that were listed as of that time that are not now subject 
to displacement. 

Q When Mr. Valentine was on the stand here, he testi¬ 
fied that in 1947 he had recommended or at least suggested 
0. Coston and another man by the name of A. 0. Kelly, 
that their positions might possibly be taken and filled 

142 by Mr. Powell. Do you remember that? A I re¬ 
member having gone into those two cases in Janu¬ 
ary, 1948. 
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Q And you didn’t accept his recommendation at that 
time in that regard? A We had accepted his recom¬ 
mendation as a tentative proposal to the department. 

Q Then what happened? Somebody put some pressure 
on from the Department of Agriculture? A I don’t know 
about putting pressure. 

Q Was there complaint from the Personnel Office over 
there? A Well, we had a report from the Department 
of Agriculture that we had been operating on the basis 
of a record that was not current in one of those cases. 

Q Which record? A The Kelly case. When that rec¬ 
ord was brought up current, we found the job belonged in 
a higher grade and, on the basis of the higher grade, why 
Mr. Powell was not found qualified for it. 

Q What was the higher grade in that case, Mr. Over¬ 
holt? A I believe it was a P-6 although it might have 
been a CAF-13. Both of those are at the same salary 
levels. 

Q Did you consult the record of your department, I 
mean of the Civil Service Commission, and find at 
143 that time that Mr. Powell had already qualified as 
a P-6? A Not for that line of work. 

Q Not at that time? A No. 

Q Could you be in error about that, Mr. Overholt? A 
Well, I might be. I am human. However, I do recall that 
we made a check in January at that time at the request 
of one of the Commissioners and we found very definitely 
that he was not qualified at that time. 

Q You didn’t see something about September or Octo¬ 
ber, 1947, that Mr. Powell had qualified as a P-6? A It 
is in the record that he passed an examination but our 
problem was whether or not he could go in and perform 
the duties of tl^at job without substantial interruptions to 
the activity and we found at that time that he could not do 
that 

Q Mr. Overholt, how do you tell whether a man can go 
in and work on the job without substantial interruption to 
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the job? Haven’t you got to try him out first? How are 




you going to tell whether a man can handle the job unless 
you give him a chance to try it? You could rule that on 
anybody, couldn’t you? A Well, if you want to be arbi¬ 
trary, you can . rule most anything on anybody but, in this 
particular case, what we have to know in passing on 

144 these rules is whether or not we can tell a depart¬ 
ment that they have to dismiss a person who is ren¬ 
dering a satisfactory job and have that essential work con¬ 
tinued. It is difficult judgment but that is the kind of 
judgment that we must exercise. 

Q How about this man, Coston? What happened to 
him? A Mr. Coston left that job at that time and, with 
Coston out of that job, it was no longer subject to the rule 
that the plaintiff could displace him. That job was not 
subsequently filled. It was discontinued. 

Q At the time this matter was referred to you after we 
were in litigation here, Mr. Overholt—and I hand you 
Plaintiff’s Exhibit No. 5—by the way, Your Honor, at this 
time I offer this in evidence. 

THE COURT: Is that the February 28 report, or what 
is that? 

MR. DAWSON: That is a memorandum written by 
Mr. Overholt himself. 

THE COURT: What is the date of it? 

MR. DAWSON: It is dated February 28,1951. I have 
identified it before but I have not offered it, Your Honor. 

MR. McGRATH: I have no objection. 

(Plaintiff’s Exhibit No. 5 previously marked for identi¬ 
fication was received in evidence.) 

BY MR. DAWSON: 

Q Mr. Overholt, did you prepare that memo- 

145 randum in question. Exhibit 5? A I did, yes, sir. 

Q And was it entirely prepared by you, or some¬ 
body else? A This was prepared by me on the basis of 
the facts submitted by my investigation staff. 
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Q I mean did somebody prepare it for yonr signature 
or did yon personally prepare it? A I personally pre¬ 
pared it. 

Q Prior to the time that you prepared the memo¬ 
randum, did you have any memorandum of Mr. Clements, 
Chief of the Investigation Section under you? A I had 
a draft submitted by Mr. Clements for my review, yes, sir. 

Q In the consideration of those 13 names that are 
named in the memorandum, are they all A-2’s? A No, 
they are not 

Q With one exception, I believe? A I believe so. 

Q Which one is that? A I think it is John C. Ellic- 
son. 

146 Q He is a veteran preference eligible, Mr. Ellic- 
son? A The rest of them are all A-2’s? A Yes, 
sir. 

Q By an A-2, you mean a non-veteran? A Non- 
veteran permanent employee. 

Q And that same thing would go wherever there are 
A-2 , s on this last exhibit here, Exhibit No. 2? That would 
also indicate that the man was a non-veteran, would it? A 
A-2, non-veteran permanent employee with good or better 
rating. 

Q Mr. Clements, when he was on the stand, testified 
that he recommended that Mr. Powell might be able to fill 
the position of Almond Mace, shown as a P-5 on there. In 
your memorandum I believe you state that Mr. Almond 
Mace was in a P-5, now he is in A-12 position and A-12 
would be greater than P-5, wouldn’t it? A No, it is the 
same level. 

Q It would be the same thing and, as Chief of the sec¬ 
tion responsible for a program of analysis studies, did 
you look at the record of Mr. Powell and didn’t you think 
he was qualified for that? A No, I did not. 

Q Why not? A He has never occupied a position that 
required that degree of research responsibility in that 
broad a field. 
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Q In that broad a field, you say? A Yes, sir. 

Q How broad is the field? A The field, as I re- 

147 call, relates to program analysis in relation to Farm 
Security programs, Soil Conservation programs with 

some overlapping and too, I think, Rural Electrification 
and programs of that type. 

Q If you looked at the file, you knew that Mr. Powell 
had had years of experience in each one of them, didn’t 
you? A Yes, sir. 

Q Did you look at the files and apprise yourself of 
that? A Yes, sir; at the P-1 and P-2 level and with a 
little P-3. The P-3 was practically all related to a certain 
region and to a part of that program. 

Also, Mr. Powell had not convinced the people with whom 
he had worked, by his own admission, his own statement, 
that he appended to his Form 57, of his ability to take 
on greater responsibility. Mr. Mace’s job was one that 
called for that high degree of responsibility. 

Q You knew that he had convinced himself, at least, 
and the Civil Service Commission that he was a P-6? A 
No. The Civil Service Commission did not certify he was 
a P-6. 

Q He passed the examination, didn’t he? A The Civil 
Service Commission certified that an appointing officer who 
wanted a P-6, in the particular operation at which he made 
application, could take the name from the top of the 

148 register that he was finally listed on but the ap¬ 
pointing officer would have the chance to pick only 

one of three and give them a probational appointment 
within which dismissal could be made arbitrarily for one 
year thereafter. 

Our determination, instead of being that the individual 
was qualified to be placed on a list from which one name 
could be picked at the top, who could eventually be trained 
and subject to a. probationary period, be expected to ulti¬ 
mately perform a satisfactory job. We had to find out, in 
a reduction in force, that the individual could do the work 
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without substantial interruption to the activity with no 
opportunity for dismissal under probation and that is a 
very different determination than being eligible. 

Q In other words, you have taken into consideration 
the fact that your regulation, without serious interruption 
to the work, was a valid regulation as far as it applied 
to veterans preference eligible? A We assume our regu¬ 
lations are valid, yes, sir. 

Q And in all your findings you made in this case, you 
have assumed, first, that that regulation is valid? 

MR. McGRATH: Your Honor, as Mr. Dawson inquired 
about the exhaustion of appeal, Your Honor, I am asking 
if he is asking about the validity of the regulation. 

MR. DAWSON: I certainly am. It contravenes all the 
regulations of the Veterans Preference Act. 

• • • • 

150 Q Mr. Overholt, I believe you testified that 
Mr. Powell was a P-1 and P-2 at one time. A I 

have no recollection. I testified that that certain ex¬ 
perience he had had would have been at about those 
levels. 

Q The fact is that he entered as a P-3 economist in 
the bureau? A That is my understanding. 

Q Except for short temporary work which he did 
some time in 1934. He never had a professional grade 
except P-3, did he, a lower grade than that, I mean? 
A I think he had a P-2 in connection with some biologi¬ 
cal survey work but I am not certain. 

Q At the time you first surveyed this case, I mean 
made a decision on it, the only names, as I understand 
it or the only job positions that you considered for Mr. 
Powell to fill were those of the war service ap- 

151 pointee? A In 1947? 

Q Yes. A Our first approach, in order to try 
to make up progress with this big stack of appeals was 
to look at positions occupied by war service people. 
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Q And at that time, there was no other survey made, 
was there! A We didn’t examine his entitlement to 
jobs except those held by war service people during the 
first few months that we had his appeal. That is correct. 

Q On the second review, as indicated by your mem¬ 
orandum of February 28, 1951, the names that are men¬ 
tioned in the memorandum here, these 13 names, the 
first time that they had ever been considered, was it, 
those job positions! A I am not certain as to all of 
those now, I don’t want to leave you with an erroneous 
impression about the earlier consideration of his appeal. 

Our first approach was to look at jobs—I am talking 
about 1947—held by war service people. We found out 
that there didn’t seem to be any disposition in the De¬ 
partment to offer a grade better than P-3. We did at 
that time look at jobs held by permanent non-veteran 
employees as indicated by Coston and Kelly which I 
understand were A-2, meaning permanent non-veterans at 
that time. 

Q In other words, the Department of Agricul- 
152 ture Personnel Office asked you not to consider any 
more than the P-3, is that correct! A No, they 
did not. They did not object to any of the investigation 
we were making. 

Q Mr. Overholt, we come down here to Joe F. Davis 
as shown in your memorandum on page 2 of Exhibit 5. 
He is one of the men that your assistant, Mr. Clements, 
thought his position was such that Mr. Powell could oc¬ 
cupy, isn’t that right! A His position was such that 
he thought Mr. Powell was qualified for it 

Q I notice that you state in your memorandum, “Mr. 
Powell’s record does not include any experience indicat¬ 
ing that he could have displaced Mr. Davis on this job 
without undue interruption to the activity”. 

The fact is that Mr. Powell had had a number of 
years experience in this same type of work, had he not! 
A Not to my knowledge. I couldn’t find it on his sheet. 
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Q You couldn’t find it on his sheet at all. Did you 
consider the rural electrification work that he had done 
out here at the University of Maryland or anything like 
that in that connection? A I didn’t see any rural elec¬ 
trification work. 

Q In other words, if he did that type of work, 

153 you didn’t consider it then? A Well, if he did 
that type of work at the University of Maryland, 

it would have been in the nature of a research project 
or a study project and not a job at a high level on the 
basis of which full professional type of recommendations 
would have to be made upon which an administrator could 
commit hundreds of thousands of dollars or millions of 
dollars further to a program. 

Q The thing I was going to ask you, Mr. Overholt 
was: Therefore you didn’t take into consideration any of 
the qualifications he had along that line? I think you 
can answer that yes or no. 

THE COURT: He can answer it and then explain it 
if he wants to. 

THE WITNESS: I didn’t see anything in these rec¬ 
ords that indicated that he had done any work of that 
kind. 

BY MR. DAWSON: 

Q Did you, in comparing his qualifications with Mr. 
Joe F. Davis, did you take into consideration the flood 
control work he had done in the Potomac project? A 
No, I did not 

Q On page 3 of your memorandum, which is Exhibit 
5, appears the name of Erwin C. Ford. You said he 
was in a P-4, now S-ll position, and transferred on 
July 14, 1947 to a P-5 position involving determi- 

154 nation of the agricultural feasibility of flood con¬ 
trol, drainage and related water control system. 

Your notation is here that “Mr. Powell is not qualified 
for this line of work at least at the P-4 or P-5 level”. 
In reaching that conclusion, Mr. Overholt, that Mr. 
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Powell was not qualified for that job, did you take into 
consideration the flood control work he had done on the 
Potomac project? A I didn’t consider what he had 
done on the Potomac project as fitting him for the pro¬ 
fessional level type of job that— 

Q Do you know what he had done on that Potomac 
flood control? A I am not familiar with the details of 
it, no, sir. 

Q You didn’t see any information in the file in regard 
to that, is that right. A That is correct 
Q Mr. Overholt, I might ask you this question: If 
you had seen or ascertained that Mr. Powell had had 
three years of experience with flood control work, not 
only on the Potomac project but on other projects cover¬ 
ing the whole United States, would that have made any 
difference in your decision? A Not unless it had been 
in the type of a place where he had had to have made 
recommendations on his own professional reputation of 
the kind that could be acted upon in committing 
155 expenditures of large sums of moneys. 

Q Did you know that he had had not only done 
that type of work, Mr. Overholt, but he had made his 
recommendation to the President of the United States 
which were incorporated in a pamphlet on rural electri¬ 
fication? A I didn’t see where he had made any recom¬ 
mendations so directly. I have seen where he had done 
some very subordinate work in the field but not of the 
professional character that we are talking about. 

Q In making this evaluation of these two particular 
jobs in question, the Ford job and the Davis job, you 
didn’t take that into consideration at all, then? A I 
took into consideration what there was there, but I did 
not see anything there that indicated any responsible 
level of professional research and recommendations. 

Q You didn’t know anything about that, then, when 
you made that decision, is that right? A I didn’t know 
anything about any work of that character, no, sir. 
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Q There is a Mr. Hecht shown on page 4 of Exhibit 
5 of your memorandum and I note that he was in a P-4 
engaged in highly specialized research in labor utiliza¬ 
tion requirements and you say: “Mr. Powell is qualified 
for the work in the sense that his academic education 
and experience record are such that he was con- 

156 sidered eligible to be placed on the list from which 
the appointing officer could select a person for 

appointment.” 

You thought he was qualified in that type of work? 
A I thought he had sufficient qualifications for a willing 
appointing officer, who wanted to take him and train him 
with an opportunity of putting him on one year’s proba¬ 
tion, and that we would approve such selection. 

Q Now you say that it is not sufficiently impressive, 
however, to certify him without undue interruption to the 
activity? A That is correct 

Q I would like to find out, if you can tell me, how 
do you evaluate, how do you proceed or determine, with¬ 
out giving the man a job, if he isn’t going to fit in it? 
What criterion do you use? A We have to use judg¬ 
ment with regard to what his basic qualifications are, 
what kind of experience he has had that would lead you 
to believe that he would be able to successfully do this 
work; in a way in which his superiors would have the 
confidence that they must have in the results in order to 
base nation-wide administrative determinations on in the 
conduct of the programs. 

We have to look at basic training and at experience 
at the levels of the experience, at the kind of responsi¬ 
bilities that he has shown, the ability to assume and 

157 carry during that experience and you have got to 
also look at the degree of confidence that ap¬ 
parently he has inspired among those for whom he has 
worked in order to show what he could be counted on to 
do. 

We cannot be sure of what a man can do until we try 
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him, that is true, but we at least, those of ns who are 
charged with responsibility of enforcing veterans’ pref¬ 
erence, we haw got to at least make snre that there is 
that degree of choice in the administrator that establishes 
the principle of competition because the Veterans Prefer¬ 
ence Act is based upon the selections among competing 
employees. In order to have competition, there must be 
the opportunity for choice and an opportunity between 
suicide of a job and achieving results of a job is not an 
opportunity of choice that puts people in competition so 
that, in effect, what we have to determine is whether or 
not his record has been sufficiently impressive, both as 
to education and as to experience, that any fair admin¬ 
istrator would say yes, he could do it. Maybe he couldn’t 
do it as well as the man who is on it but he could do it. 

Q That is what you certified in this case that Mr. 
Powell had not only the education but he had the ex¬ 
perience to do this job? A No. 

Q Here is your own memorandum. A We cer- 
158 tified there that he had sufficient education and 
experience so that we would agree that he was a 
proper man to be considered but that we would not in¬ 
sist that he was the proper man to be selected. That is 
where the big difference comes in. 

Q Whether or not he or anybody else, Mr. Overholt, 
would perform a job without undue interruption to the 
activity could not, in any case, be determined until the 
man went on the job, could it? A Not finally determine 
it. 

Q He couldn’t look in a crystal ball and determine 
what a man can do until he got on the job, could he? 
A As far as that is concerned, you couldn’t tell whether 
he would live when he got on the job. You have also 
got to form judgments. 

Q You also said that Mr. Strang and Mr. Hole, on 
page 4 of the same memorandum. Exhibit 5, engaged in 
specialized research concerning inter-regional eompeti- 
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tion of farm products and that the remarks concerning 
the Hecht position are equally applicable to Strand and 
Hole. 

Q Do you mean by that that Mr. Powell was also 
qualified to fill their positions, too? A No, I don’t 
mean that. I don’t mean he was qualified to fill any 
specific position. 

By passing the examination and by saying that 

159 he would be considered eligible for selection, I 
mean that he had qualifications for a type of job 

that does not necessarily certify his qualifications for any 
particular job. 

Q You knew from your reading of the record there 
that Mr. Powell was qualified as a P-5 and P-6 in farm 
management and so on and so forth, didn’t you? A I 
knew he had passed the examinations. 

Q I want to hand you Exhibit 6 which is a pamphlet 
written by Mr. Burwell B. Powell and Mr. Paul Miller, 
the Department of Agriculture. 

MB. McGBATH: May I see it, Mr. Dawson? 

MB. DAWSON: Yes, you may. 

(The document was handed counsel.) 

MB. DAWSON: I will ask that that be marked Ex¬ 
hibit 6, please. 

(Pamphlet written by Burwell B. Powell and Paul 
Miller was marked Plaintiff’s Exhibit No. 6 for identifi¬ 
cation.) 

BY MB. DAWSON: 

Q Mr. Overholt, I hand you a pamphlet marked Plain¬ 
tiff’s Exhibit 6 and apparently prepared by Mr. Paul 
Miller and Burwell B. Powell and ask you whether or 
not you considered that pamphlet or the activities of 
Mr. Powell when you made an adjudication in this case? 
A I did not. 

160 MB. DAWSON: Mr. McGrath, do you want us 
to identify this or are you willing to admit that 

is a publication of the United States Government? 
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MB. McGRATH: It looks like a Government publica¬ 
tion. I don’t believe I have any objection. 

THE COURT: I understand he is making no objec¬ 
tion to the source from which it comes. It is printed by 
the Government Printing Office, I assume. 

MB. DAWSON: Yes, Your Honor. 

I offer this in evidence as Plaintiff’s Exhibit No. 6. 

THECOUBT: All right. I will admit it. 

(Plaintiff’s Exhibit No. 2 for identification was there¬ 
upon received in evidence.) 

BY MB. DAWSON: 

Q Mr. Overholt, in preparing this memorandum, 
Plaintiff’s Exhibit No. 5, you prepared that, I believe 
you said, personally yourself, did you! A Yes, sir. 

Q And in that you overruled the opinion of an indi¬ 
vidual under you, Mr. Clements— 

THE COUBT: My recollection of Mr. Clements’ tes¬ 
timony was that he said he concurred in that. He made 
a preliminary report which was perhaps a little different 
from this but he had concurred in the final opinion. 

If I am wrong about it, you can correct me. 

161 What is the fact, Mr. Overholt! 

THE WITNESS: Mr. Clements turned in his 
memorandum as a matter of fact in two parts, state¬ 
ments of fact and proposed conclusions and I reviewed 
those and it so happens that I am pretty familiar with 
the work of .the Department of Agriculture as the re¬ 
sult of having been in charge of classification of those 
jobs for seven or eight years and I noticed that there 
was a lack of understanding of the significance of these 
higher level research type of jobs so, in going over 
this, I noticed that he was falling more into the error 
of thinking that a man who has sufficient qualifications 
to be placed on a list from which a selection could be 
made as being qualified for a particular job. We had 
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think we could so determine and, in order to make sure 
that we had our facts and our development of reasons 
down pretty well, I did go into this case pretty thor¬ 
oughly myself and I wrote this report myself. 

I wanted to make certain that I was not overlooking 
any of the points that those under me had made because 
I don’t want to overrule people and, as we got into it, 
we noticed that there were different approaches that 
1 they had not taken that they had overlooked in this case 
so, when we were through why there was no overruling. 

There was no disagreement. It was a 100 percent 
162 agreement of all of us in there but it was different 
than the proposal that had been originally routed 
over my desk. 

• • • • 

Cross Examination 

BY MR. McGRATH: 

Q Mr. Overholt, I show you a letter on Form 57 
which has been marked Defendant’s Exhibit No. 2 for 
1 identification. Will you just examine the form? A Yes, 
that is correct. 

THE COURT: That is right. That has not yet been 
offered, Mr. McGrath. 

MR. McGRATH: That is right. 

THE WITNESS: Yes, I do. 

BY MR. McGRATH: 

Q Do you recall that this form was part of the file 
which you examined before reaching your decision? A 
It was part of the file. 

Q Does it contain a report of everything Mr. Powell 
thought was pertinent to his position? 

MR. DAWSON: I object to that on the grounds the 
report itself is the best evidence. 

quite a little discussion about that because I didn’t 
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BY MB. McGBATH: 

Q Did the Commission ask Mr. Powell at the 
time of his appeal to give the Commission everything 
he could in support of his position? A We did. 


BuarweU Bright Powell 


Further Direct Eaxmmatum 


BY MB. DAWSON: 

Q Mr. Powell, I believe you testified that you had 
qualified for a P-5 agricultural economist in 1942? A 
Yes, sir, I did. 

Q With that qualification, did that cover flood con¬ 
trol? A Yes, sir. 

In response to an announcement of an examination by 
the Civil Service, I prepared a 57 giving my last work 
on that and I briefly stated my flood control expe- 
164 rience and, as I stated yesterday, with the con¬ 
sent of Mr. Wooten, Mr. Daniel McVey and, well 
another one of my superiors there and I can’t recall 
his name now, they agreed that I could submit as cor¬ 
roborating evidence of my ability two appendices of the 
work on the flood control project with the statement on 
my part in compiling those statistical reports. 

As I say it was with their approval and, to my knowl¬ 
edge, that is still on file with the Civil Service Commis¬ 
sion. It has never been returned to me and that evi¬ 
dence, that statement of my flood control work and of 
my rural electrification work are both in the 57 that was 
just identified and submitted as evidence. 

Q Mr. Powell, I hand you a pamphlet marked Plain¬ 
tiff’s Exhibit No. 6 on which I find your name. How 


much of that pamphlet did you prepare! A I was 
brought in the Government to do this special job, P-3 
and Mr. Miller, a P-3, as a biologist. He and I visited 
every State in the Union in 1936 and the spring of 1937. 

In 1938, our superiors picked out four States, as I 
recall, for us to do some extensive research in. We 
spent the summer divided among these States. One was 
Texas; one was Ohio; one was Michigan, I believe, and 
when the field work was completed, Mr. Miller was pro¬ 
moted to a P-5 and assigned to other work. 

165 I was called on to summarize our field data. I 
prepared a lengthy first draft manuscript When 

that was completed, I was called on to return from loan 
or assignment to the biological survey back to Farm 
Management to take over my flood control work. Mr. 
Miller was given my rough manuscript and told to pre¬ 
pare a bulletin from it. He prepared the Bulletin and 
I reviewed his revision and condensation of my original 
manuscript. That is the bulletin. 

Q Was it prepared jointly by both you and Mr. Mil¬ 
ler! A He and I together did the field work. He is 
responsible for the biological phase. My responsibility 
was for the economic phase. 

Q That is Exhibit 6 you have been talking about! 
A Yes, sir. 

• • • • 

THE COURT: Mr. Overholt, your memorandum of 
February 28 was approved by the Civil Service Com¬ 
mission, was it! 

• • • • 

MR. DAWSON: The plaintiff rests, Your Honor. 
MR. McGRATH: I renew my motion to dismiss at 
this time. 

THE COURT: I will let you take any evi- 

166 dence you want to. 

MR. McGRATH: I have no witnesses. 
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THE COURT: If you are going to make your motion 
as a final motion, I will entertain it. 

MR. McGRATH: This is a motion to dismiss after 
the plaintiff’s evidence, Your Honor. 

MR. DAWSON: Are you resting now? 

THE COURT: That is what I am going to try to 
find out. If you are going to rest now without anything 
further then I will listen to argument If you are going 
to introduce evidence, I am going to overrule your mo¬ 
tion so I will receive all the evidence. 

MR. McGRATH: I am not resting now, Your Honor. 
THE COURT: Very well, I will overrule your mo¬ 
tion. 

MR. McGRATH: I have no witnesses unless I want 
to call Mr. Powell again to identify Defendant’s Exhibit 
No. 1 which has been marked for identification. 

THE COURT: You may offer those in evidence if 
you wish. 

MR. McGRATH: I intend to offer that letter dated 
April 2, 1948, in evidence. It has been marked, I believe, 
Defendant’s Exhibit No. 1 for identification and it is 
now in the file of the case. 

THE COURT: I will admit it as your Exhibit No. 1 
in evidence. 

• • • • 

167 MR. DAWSON: For the purpose of the record, 
Your Honor, I would like to make a motion for a 

judgment in accordance with the prayer of the complaint 
on the grounds and for the reason that the evidence in 
this case conclusively shows that when they reviewed 
these cases, and particularly as to Joe Davis and Erwin 
Ford, the two that I suggested to Your Honor we were 
relying on in this case as to the ability of Mr. 

168 Powell to perform the work on flood control, the 
evidence clearly shows here that that work that 

he had done was never considered by them at all. Mr. 
Overholt admitted that on the stand. 
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• • • • 

176 Opinion of the Court 

THE COURT (Bastian, J.): Mr. Dawson, I am afraid 
I cannot agree with you in this case. 

It is my opinion that the Court is not a super-review 
officer of the Civil Service Commission. I find no fraud 
or misrepresentation or malfeasance on the part of the 
Civil Service Commission or the Agriculture Depart¬ 
ment. 

In this memorandum of Mr. Overholt, he says they 
found no evidence to support charges that the Depart¬ 
ment of Agriculture or any of its officers sought to 
deceive the Commission with respect to any fact in this 
case and the Court also so finds. 

Mr. Overholt continues: We find no position above the 
grade level of the position to which Mr. Powell was re¬ 
stored, that is, P-3, to which he was entitled to consid¬ 
eration and that he could have filled without undue in¬ 
terruption to the activity involved. 

I do not think that the Court has the right to sit here 
and determine whether or not, for instance, they consid¬ 
ered this piece of evidence or that piece of evidence. 
If it did, it would have nothing else to do. 

This matter has been submitted to the Civil Service 
Commission. The Civil Service Commission approved 
Mr. Overholt’s report on March 2, 1951 and, in 

177 my opinion, this Court is without power to re¬ 
view the correctness of the Commission’s decision. 

Therefore, as much as I sympathize with Mr. Powell, 
I feel constrained to dismiss the complaint. 
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EXTRACTS FROM PLAINTIFFS EXHIBIT 2 
List of A-2 Personnel in the Department of Agriculture 
Holding P-4 P-5 Positions 

Barton, Glenn T. Johnson, Albert B. 

Brodell, Albert P. Lee, Alvin T. M. 

Davis, Joe F. 0 Mason, John E. 

Hansen, Peter L. Timmons, John F. 


Jones, Ronald W. 
Mason, John E. 
Mendum, Samuel W. 
Parsons, Merton S. 
Brown, W. Herbert 
Hecht, Reuben W. 
Hole, Erling 
Strand, Edwin G. 
Hirsch, Donald E. 
Matzen, Edwin H. 
Harris, Edmond S. 
Beers, Robert L. 
Derr, David E. 
Harris, Edmond S. 
March, Robert W. 
Hirsch, Donald E. 
Anderson, Olav F. 
Barnhart, Gilbert R. 
Derr, David E. 
Planting, Alfred H. 
Botts, Ralph R. 
Isaac, Gerhard J. 
Larsen, Harold C. 
Jones, Lawrence A 
Tonn, Earl H. 
Barlowe, Raleigh 
Brewster, John M. 
Davidson, Robert D. 
Greenshields, Elco L. 


Ford, Erwin C. 
Johnson, Orville M. 
Rhodes, Leonard H. 
Solberg, Erling D. 
Been, Richard 0. 
Bjorka, Knute 
Blackmore, W. Edward 
Conlogne, Robert M. 
Myers, Herman L. 
Sabin, Archie R. 

Day, George H. 
Foelsch, Gertrude G. 
Rinear, Earl H. 

Bailey, Linwood K. 
Carter, Jessie L. 
Corson, Catherine T. 
Diehl, Larry F. 

Cook, Eugene T. 

Mann, Lorenzo B. 
Wilkins, Paul C. 

Davis, Loa E. 

Johnson, Orville M. 
Planting, Martin P. 
Ratcliffe, Harry E. 
Kahle, Humbert S. 
Larkin, Richard C. 
Ratcliffe, Harry E. 
Peterson, Guy A. 
Karpoff, Edward 
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Wise, Harry 
Hvre, French M. 
Anderson, Olav F. 
Brewster, John M. 
Reagan, Sydney C. 
Hall, Thomas E. 
Cantrell, Georgia E. 
Nichols, Ralph R. 
Hinshaw, Rex F. 
Heffeman, Robert E. 
Everts, Franklin S. 
Lauck, Lee G. 

Clark, Saxon D. 
Johnson, Orville, M. 
Bacon, Lois B. 

Bnlik, Joseph J. 
Bntt, Louise E. 
Anker, Desmond L. 


Engebretson, Tilmer 0. 
Moore, Oscar K. 

Pelzer, Karl J. 
Stephanides, Charlambos 
Wylie, Kathryn H. 
Gradoville, Frank T. 
Stevenson, Ward S. 
Samuels, J. Kenneth 
Callaway, Robert P. 
LeBeau, Oscar R. 

McVey, Daniel H. 
Barber, Charles H. 
Buggies, Glenn A. 
Baggett, Roosevelt T. 
Betts, Ronald E. 

Coston, Ocie 
Goodsell, Orvall E. 
Hinshaw, Rex F. 
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Mr. McGrath. If your Honor please, I would like to call 
the Court’s attention to the fact that there are some prelimi¬ 
nary matters that I would like to have the Court consider 
before commencing the trial, particularly defendants’ motion 
to dismiss and for summary judgment which was filed last 
week * * *. It is our position now that the law is well 
established in the District of Columbia and elsewhere that the 
Court will not review the correctness or incorrectness of a Civil 
Service Commission’s decision on the merits. Therefore, there 
is nothing to be tried and while I don’t want to delay the trial, 
in all conscience, I feel the motion should be submitted 80 it 
could be considered by the Court before proceeding to trial. 

The Court. I think in most of these cases rather than a sum¬ 
mary proceeding like that, the Court of Appeals has indicated 
on several occasions that they think that probably the testi¬ 
mony should be taken and then if the lower court has made a 
mistake, they can make a final ruling rather than send it bads 
for trial at that time. 

I think I will hear the testimony, Mr. McGrath. 

Mr. McGrath. All right. 

May I make my motion later on and reserve my rights. 

The Court. * * * I will take the testimony and you 
may have leave to argue the motion later. 


o. s. covzamiCKT fiirtiM* orrtcc ■ tiki 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellees, the questions are: 

1. Whether Civil Service Regulation 20.9(d) (1947), 
providing that in a reduction in force a veteran may dis¬ 
place a non-veteran if he could fill the latter’s position 
without undue interruption to the activity involved, is a 
valid regulation under Sections 12 and 18 of the Veterans 
Preference Act of 1944 as amended, 5 U.S.C. 861, 868. 

2. Whether the finding of fact of the District Court that 
appellant was given the full benefit of all available pro¬ 
cedures, including two extensive and exhaustive impartial 
investigations by the Civil Service Commission, relating 
to his reassignment to another position in a reduction in 
force, must be set aside as clearly erroneous under Rule 
52(a) of the Federal Rules of Civil Procedure. 
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COUNTERSTATEMENT OF THE CASE 

The facts are accurately set forth without argument in 
the findings of fact below (J. App. 25A-27A). The appel¬ 
lant is a permanent Civil Service status employee entitled 
to preference under the provisions of Section 12 of the 
Veterans Preference Act, infra. Prior to June 27, 1947 
he was employed in the position of Agricultural Economist, 
Grade P-5 (GS-12) paying $6,144.60 per annum. On June 
27, 1947, he was separated from that position in a reduc¬ 
tion in force. He appealed to the Civil Service Commis¬ 
sion, which found that he had not been offered reassign¬ 
ment to available positions for which he was qualified, and 
the Department of Agriculture was ordered to take 
corrective action (J. App. 13A-14A, 26A). The order did 
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not direct the Department to reinstate the appellant to 
any specific position. The Department of Agriculture 
found that the only available position for which the appel¬ 
lant was qualified was a P-3 (GS-9) paying $5,232 per 
annum. The appellant accepted this position under pro¬ 
test and again appealed to the Civil Service Commission, 
claiming that a number of positions of a higher grade were 
occupied by persons with lower retention rights. The 
Commission, after investigation, denied appellant’s appeal 
and found that the Department of Agriculture had met all 
the requirements of the statute and regulations in restor- 
ing appellant to the GS-9 position which he now occupies. 

The appellant brought suit on February 24, 1949, alleg¬ 
ing that the Department of Agriculture had failed to re¬ 
instate him as directed by the Civil Service Commission, 
that there were a number of positions to which he was 
entitled and that the Department of Agriculture had re¬ 
fused to furnish him with the register of positions in his 
grade. (J. App. 2A-9A). After answer, appellees filed a 
motion for summary judgment which was denied because 
the appellant alleged that the Department of Agriculture 
had made false statements to the Civil Service Commission 
which had mislead it into approving the Department’s re¬ 
assignment (J. App. 12A). At the hearing on the motion 
for summary judgment, appellees agreed to and did fur¬ 
nish appellant a list of all agricultural economists P-4 to 
P-6 in the Department of Agriculture. (J. App. 13A). At 
pre-trial, the appellant contended that there were at least 
nine positions to which he was entitled and by stipulation 
the appellant submitted, for investigation and determina¬ 
tion by the Civil Service Commission, the names of 
fourteen persons holding positions which he claimed (J. 
App. 16A, 20A). The Civil Service Commission made an 
investigation into these positions and reported to the Court 
that the appellant was not qualified for any of them (J. 
App. 17A-23A). At trial, appellant offered the testimony 
of four officials of the Civil Service Commission (Valen¬ 
tine, Mandel, Clements and Overholt) who had investigated 
Ms case and were involved in the determination of the Civil 
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Service Commission that he had been granted all of his 
rights under Section 12 of the Veterans Preference Act. 
A former supervisor of the appellant (H. S. Cooper) tes¬ 
tified that in his judgment the appellant was qualified for 
one or two of ^he positions which he claimed (J. App. 50A- 
58A). The appellant also testified to the same effect 
(J. App. 73A-76A). There was no evidence of deception 
by the Department of Agriculture (J. App. 27A). 

Appellant contended that the Civil Service Regulation 
dealing with reassignment rights of veterans was contrary 
to the statute and that by statute he had a right to displace 
any non-veteran holding the position of agricultural 
economist, regardless of the particular specialization 
involved (J. App. 112A). If the regulations are valid, 
appellant finally contended that there were at least two 
positions for which the Court should hold that he was 
qualified, notwithstanding the judgment of the Civil 
Service Commission to the contrary (J. App. 78A). To 
prove that the Civil Service Commission determination 
that he was not qualified for the two positions in question, 
a rural electrification expert and a farm labor productivity 
expert, was dishonest and unfair, appellant introduced evi¬ 
dence at the trial concerning his research experience at 
the University of Maryland in 1928 and a period of em¬ 
ployment on a flood control survey in 1941-1942 (J. App. 
66A, 79A). Appellant admitted that he had full oppor¬ 
tunity to submit all the information concerning his 
experience on his appeal to the Commission (J. App. 63A, 
85A). It was undisputed that the Commission, in making 
its determination, had considered everything in his file 
(J. App. 120A-121A). 

The District Court found that appellant had been given 
the benefit of two extensive and exhaustive impartial in¬ 
vestigations by the Commission, that the Commission had 
considered all the evidence submitted by appellant in sup¬ 
port of his claim, that the Department of Agriculture had 
not deceived or supplied false information concerning 
appellant’s case to the Commission, that the Commission 
had investigated all possible positions which the appellant 
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might have been qualified to fill without undue interrup¬ 
tion to the activity involved, and that appellant had heen 
given the full benefit of all available procedures prior to 
the final determination denying his claim (J. App. 27A). 
The Court concluded that appellant’s reassignment was in 
accord with all procedural and substantive rights under the 
Veterans Preference Act and Civil Service Commission 
Regulations, and that the Court did not have jurisdiction 
to review the determination of the Commission as to 
whether the appellant was qualified to fill the positions 
which he claimed (J. App. 27A). 

On this appeal, appellant again challenges the validity of 
Civil Service Regulation 20.9(d), providing that in a re¬ 
duction in force a veteran may displace a non-veteran if 
he could fill the latter’s position without undue interrup¬ 
tion to the activity involved. Appellant argues that under 
Section 12 of the Veterans Preference Act a veteran is 
entitled to be reassigned to any position for which he has 
the minimum eligibility requirements for appointment on 
a probationary basis. Appellant now contends that the 
evidence at the trial clearly shows that the Civil Service 
Commission’s decision was arbitrary, capricious and con¬ 
trary to fact. Appellees will show that neither of these 
contentions is justified. Civil Service Regulation 20.9(d) 
is a reasonable and valid regulation, governing the right 
of a preference employee to displace an incumbent in a re¬ 
duction in force, and the finding of fact that appellant was 
granted a full and fair hearing by the Civil Service Com¬ 
mission is supported by substantial evidence. 

STAT U TE S AND REGULATIONS 

Section 12 of Veterans Preference Act of 1944 (5 TJ. S. C. 
861) and Civil Service Regulation 20.9(d) (5 C. F. R. 1947) 
are reprinted in appellant’s brief at pages 7-8. 

Rule 52(a) of the Federal Rules of Civil Procedure reads 
in relevant part: 

“(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court shall 
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find the facts specially and state separately its conclu¬ 
sions of law thereon and direct the entry of the appro¬ 
priate judgment; and in granting or refusing inter¬ 
locutory injunctions the court shall similarly set forth 
the findings of fact and conclusions of law which con¬ 
stitute the grounds of its action. Requests for find¬ 
ings are not necessary for purposes of review. Find¬ 
ings of fact shall not be set aside unless clearly errone¬ 
ous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the wit¬ 
ness.” 

SUMMARY OF ARGUMENT 

I. Civil Service Regulation 20.9(d) (1947) is a valid 
regulation of veterans’ preference rights under Sections 
12 and 18 of the Veterans Preference Act of 1944, as 
amended, (5 U. S. C. 861, 868). The Civil Service Com¬ 
mission is authorized by statute to issue reasonable regu¬ 
lations defining competing employees for purposes of a re¬ 
duction in force. The requirement of the regulation that 
in order to displace an incumbent in a reduction in force, 
a claimant employee must be able to fill the position with¬ 
out undue interruption to the activity involved is reason¬ 
able. Appellant is not in competition for positions which 
he is not qualified to fill. 

II. The finding of the District Court that appellant has 
been accorded all of his statutory rights is supported by 
substantial evidence and is not clearly erroneous. The 
Court will not review the merits of the Civil Service deter¬ 
mination as to appellant’s qualification. The only question 
on this appeal, apart from the validity of the Civil Service 
regulation, is whether appellant has been accorded the pro¬ 
cedure of Section 12 of the Veterans Preference Act. It 
is undisputed that appellant had full opportunity to submit 
everything he could urge in support of his appeal to the 
Commission, that the Commission officials reviewed his en¬ 
tire file, that his case was fully discussed, and that the re¬ 
port to the Court showing that appellant was not qualified 
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for any of the positions which he claimed, was written by 
the Chief of the Commission branch in charge of these mat¬ 
ters and approved by the Commission. The record is bar¬ 
ren of any evidence of deception by the Department of 
Agriculture. 


ARGUMENT 

I 

Civil Service Regulation 20.9(d) (1947) is a Valid Regulation of 
Veterans' Preference Rights Under Sections 12 and 18 of 
the Veterans Preference Act of 1944. 

A. The Civil Service Commission has authority to make 
reasonable regulations governing a reduction in force. Sec¬ 
tion 12 of the Veterans Preference Act specifically pro¬ 
vides that reductions in force shall be made in accordance 
with regulations of the Commission. In addition, Section 
18 of the Act (5 U. S. C. 868) specifically authorizes the 
Commission to issue appropriate rules and regulations: 

“It shall be the authority and duty of the Civil Serv¬ 
ice Commission in all cases under the classified civil 
service to make and enforce appropriate rules and 
regulations to carry into full effect the provisions, in¬ 
tent, and purpose of this chapter and such Executive 
Orders as may be issued pursuant thereto and in fur¬ 
therance thereof: Provided, That any recommendation 
by the Civil Service Commission, submitted to any Fed¬ 
eral agency, on the basis of the appeal of any prefer¬ 
ence eligible, employee or former employee, shall be 
complied with by such agency.” 

The authority of the Commission to make regulations 
governing reductions in force under Section 12 has been 
squarely upheld by the Court of Appeals for this Circuit. 
Hilton v. For rested, 83 App. D. C. 44, 165 F. (2d) 251, 
affirmed, Hilton v. Svllwcm, 334 U. S. 323, 334-339; Ashley 
v. Ross, decided August 2, 1951; and see especially Elder 


7 


v. Brannan, 341 TJ. S. 277. 1 In the Hilton case, this Court 
recognized that the adjustment of conflicting job rights in 
a reduction in force is a difficult problem, that Congress 
wisely gave the Commission discretion to formulate reason¬ 
able rules, and that the Commission was not confined to the 
factors expressly mentioned in the statute. The Court 
said (83 App. D. C. at 47,165 F. (2d) at 253-254): 

“From a practical point of view, we think that Con¬ 
gress meant to give the Commission a wide measure 
of discretion in the formulation of rules to deal with 
the difficult administrative problem arising from the 
reduction of federal employees and the complications 
of veterans’ rights. It did not, we think, mean to fore¬ 
close the Commission by unequivocally requiring that 
veterans, regardless of length of service, be retained 
over non-veterans, regardless of length of service; or 
that comparatively inexperienced veterans compose 
the reduced federal force in preference to experienced 
non-veteran personnel. But we think that Congress 
left that difficult solution largely to the Commission, 
and so long as the Commission stays within the rea¬ 
sonable limits of the ‘due effect’ directive, the courts 
must leave it there.” 

B. The requirement of Civil Service Regulation 20.9(d) 
that in order to displace an incumbent in a reassignment 
in a reduction in force a claimant employee must be able 
to fill the position without undue interruption to the activ¬ 
ity involved, is reasonable and valid. The preference 
granted by Section 12 of the Veterans Preference Act is 
not, as appellant argues, a preference over any non-veteran, 
but applies only within a competing group. Elder v. Bran- 
nan, 341 U. S. 277,283. 

l It may farther be noted that a regulation which meets the test of Sec¬ 
tion 12 of the Veterans Preference Act is also valid under Section 4 of the 
Act of August 23, 1912. The substance of earlier act has been embodied in 
the modern statute, Hilton v. Sullivan, 334 U. S. at 338. In confirmation. 
Congress has repealed the earlier act (P. L. 873, 81st Cong. c. 1123, September 
30,1950). 
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Section 12 refers to “competing employees’’ (Appel¬ 
lant’s brief, p. 8), and so have all Executive Orders and 
regulations relating to veterans’ preference prior to the 
1944 statute. See Executive Order 5068, March 2, 1929, 5 
C. F. R. (1st Ed.) 12.5; Executive Order 8705, March 5, 
1941, 6 F. R. 1313, 3 C. F. R. (Cum. Supp.) p. 908. The ap¬ 
pellant is not in competition with employees who are quali¬ 
fied for a job for which the appellant is not qualified. Th§ 
Civil Service regulation challenged by appellant merely 
says that a person should be able to step into a job and take 
it over with only a short training period on the job, if he is 
to have the right to displace the incumbent who is perform¬ 
ing satisfactorily. It is a reasonable definition of a com¬ 
peting group. Elder v. Brcunnan, supra. 

The unreasonableness of appellant’s attack on this regu¬ 
lation is illustrated by his claim in this case. He claims a 
statutory right to 60 positions, simply because they are 
titled “agricultural economist” (Appellant’s brief, p. 14). 
Appellant’s theory is that under the statute he is entitled 
to displace the incumbent in any position for which he has 
the minimum eligibility qualifications—that is, any posi¬ 
tion for which the appellant would be eligible on the basis 
of Civil Service examining requirements for the position 
involved (J. App. 101A). 

Appellant’s claim in this respect is like that of an attor¬ 
ney who would claim that because he has passed the bar 
examinations, been admitted and is “eligible” to practice 
law, he has a right to be reassigned to a legal position that 
requires several years of trial experience before it can be 
competently filled. As was explained at the trial, there is 
a substantial difference between eligibility for appointment 
to a position on a probationary basis with a one year trial 
period and the right to displace and take over the position 
of another employee in a reduction in force (J. App. 77A, 
111A-112A). The Commission regulation recognizing this 
difference is wholly reasonable and authorized by statute. 
The validity of this regulation has recently been upheld by 
Chief Judge Laws in the case of Edward S. AUer v. Carl 
Gray, Jr., in the District Court for the District of Colum- 
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bia, Civil Action No. 3181-50. Chief Judge Laws’ memo¬ 
randum opinion is reprinted in the appendix to this brief. 2 

n 

The Finding of the District Court That Appellant Has Been 
Accorded All of His Statutory Rights is Supported by Sub¬ 
stantial Evidence and is Not Clearly Erroneous. 

A. This court will not review the merits of the Civil Serv¬ 
ice Commission determination that appellant is not qualified 
to fill the positions which he claims. Appellant concedes, 
as he must, that if Regulation 20.9(d) is valid, then the 
District Court did not have jurisdiction to review the deter¬ 
mination of the Civil Service Commission that appellant 
has been properly reassigned (J. App. 77A). It is settled 
beyond dispute that this Court will not review an adminis¬ 
trative determination as to the competence or qualifications 
of a federal employee. Carter v. Forrestal, 85 App. D. C. 
53, 175 F. 2d 364, certiorari denied. See Baxter v. Pace , 
C. A. D. C. No. 10817, decided October 25, 1950. In the 
Carter case, this Court said of an attempt to secure review 
of a discharge to improve the efficiency of the service under 
Section 14 of the Veterans Preference Act: 

“The appellees have determined that appellant’s dis¬ 
charge will promote the efficiency of the service. This 
administrative action has been appealed to the final 
authority designated by Congress to rule upon his dis¬ 
charge, and is not subject to judicial review.” 

Appellant has attempted to evade this rule by successive 
unfounded claims. He first alleged in the complaint that 
the Department of Agriculture had not carried out a Civil 
Service Commission order of reinstatement (J. App. 5A- 

2 The regulation upheld by Judge Laws is 5 C. F. E. 20.9(b) as amended 
January 7, 1950, 15 F. B. 49, providing that a veteran was not entitled to 
reassignment to a particluar position “unless he was fully qualified to per¬ 
form the duties of the position in question.” The term “fully qualified” was 
defined by the Commission to mean that the veteran “could fill the position 
without undue interruption in the work program of the agency.” Federal 
Personnel Manual R3-13. 



10 


6A). But the Commission did not issue any specific order 
of reinstatement (J. App. 13A), and it approved the cor¬ 
rective action taken by the Department of Agriculture in 
reassigning appellant to the position he now holds (J. App. 
14A-15A). 

Appellant next claimed fraud on the part of the Depart¬ 
ment of Agriculture in failing to report to the Commission 
the existence of positions for which he was qualified (J. 
App. 12A). On this claim, he defeated the motion for sum¬ 
mary judgment and secured a trial At trial, however, 
appellant utterly failed to show any proof of fraud or de¬ 
ception by the Department of Agriculture (J. App. 27A). 
He shifted his contention (apart from the attack on 
the validity of regulation 20.9(d) which is a matter of law) 
to a claim that the Civil Service Commission determination 
was 41 neither honestly nor fairly made” (J. App. 77A). 
Under this charge, appellant attempted to show that the 
Commission determination was wrong because it ignored 
evidence that would establish his qualifications for certain 
jobs. But this allegation is a thin disguise for an effort 
to secure judicial review of the determination in deroga¬ 
tion of the established rule set forth in Carter v. Forrestal, 
supra. 

Appellant’s contention, on this appeal, that the Civil 
Service Commission determination is “arbitrary, capri¬ 
cious, and contrary to fact,” makes no better claim to judi¬ 
cial review. It, too, proposes a review of the facts upon 
which the Commission made its determination. In Levy v. 
Woods , 84 App. D. C. 138,171 F. (2d) 145, this Court said 
of a similar claim: 

“The allegations that the plaintiff was innocent of the 
charges preferred against him ... and that the investi¬ 
gation which resulted in his removal was biased, preju¬ 
dicial, and unfair, are immaterial ’ ’ 

B. Appellant was accorded all his rights under Section 12 
of the Veterans Preference Act. Having secured a trial on 

his charge that the Commission was “dishonest and un¬ 
fair,” appellant is now bound by findings of the District 
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Court, unless lie can show that they are clearly erroneous. 
Buie 52(a) of the Federal Buies of Civil Procedure, supra. 
Appellants objections to the finding that he was ac¬ 
corded fair procedure in accordance with statute are not 
supported by the record. His claim that the Commission 
did not compare his qualifications with those of each of 159 
non-veteran (A-2) employees in the Department of Agri¬ 
culture. holding positions as economists (Appellants brief, 
p. 17) is simply answered by the fact that on the face of 
his personnel file, his qualifications were not comparable 
to most of these positions (J. App. 100A). He also con¬ 
tends that there was testimony by a Commission official 
to the effect that he found two positions for which the 
appellant was qualified and preferred (Appellants brief, 
p. 17). But these two positions, held by Coston and A. O. 
Kelly, were positions mentioned in a Civil Service Com¬ 
mission investigatory report on appellants first appeal. 
Upon investigation by the Commission of the corrective 
action taken by the Department of Agriculture, it was 
found that Kelly S position had been up-graded to a higher 
grade for which the appellant was not qualified (J. App. 
108A); while the Coston position had been discontinued 
(J. App. 109A). 

Appellant abandoned his claim to 12 of the 14 positions 
which he claimed at the pre-trial (J. App.^T7A). Appel¬ 
lants claim to numerous positions was thus reduced at trial 
to two on the list of fourteen: that of Joe F. Davis, an 
“agricultural economist engaged in agricultural, economic 
and social analysis of areas proposed or considered for de¬ 
velopment or extension of rural electrification systems, par¬ 
ticularly from the. standpoint of feasibility, and recom¬ 
mending action to be taken”, and that of Glen T. Barton, 
an “agricultural economist engaged in highly specialized 
research of farm labor utilization, requirements and effi¬ 
ciency and the relation of these factors to farm practices.” 
(J. App. 20A). 

Appellant does not show anything of substance to contest 
the fairness by which the Commission reached its determi¬ 
nation that: “there is nothing in the record to indicate that 
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Mr. Powell could have displaced Mr. Barton ‘without un¬ 
due interruption to the activity.’ ” The record contains 
only appellant’s opinion that he could have filled this posi¬ 
tion in 1947 (J. App. 74A). Appellant concedes that he 
is not now qualified to take over Barton’s job (J. App. 
74A). Appellant’s attack on the fairness of the Commis¬ 
sion procedure is thus reduced to its determination with 
respect to one position—that of Joe F. Davis. To prove 
that the Commission unfairly and dishonestly made its 
determination that appellant was not qualified to take the 
Davis position, appellant charges that the Civil Service 
Commission supervisor who made the determination (Mr. 
Overholt) admitted that he did not know of certain experi¬ 
ence in appellant’s history. According to the appellant 
this experience conclusively qualifies him for the Davis 
position (Appellant’s brief, pp. 16-18). This contention 
is beside the point, since this Court will not review the 
Commission determination. In any event, the testimony 
upon which appellant relies falls far short of impeaching 
the determination in any respect, for the following reasons: 

1. The details of appellant’s alleged qualifying experi¬ 
ence on research in rural electrification and Potomac flood 
control survey was not in appellant’s file at the time of ap¬ 
pellant’s appeal to the Commission, but was introduced at 
the trial below (J. App. 114A-115A). This evidence is, 
however, immaterial since upon review of the Commis¬ 
sion determination, the Court may not consider any new 
evidence not submitted to the Commission. The Commis¬ 
sion is the final authority on the determination of veterans’ 
rights under the Veterans Preference Act, Johnson v. Nel¬ 
son, 86 App. D. C. 98, 180 F. (2d) 386, certiorari denied 
339 U. S. 957; and new matters are irrelevant on judicial 
review of such an administrative determination. Tagg 
Bros. <md Moorhead v. United States, 280 TJ. S. 420,44 3 -4 4 5. 

2. Even if the alleged details of appellant’s experience 
had been before the Commission, the testimony shows that 
it would not have established appellant’s right to the Davis 
position. The research work on rural electrification which 


appellant carried on at the University of Maryland in 1928 
(J. App. 64A, 88A), even if it was incorporated into a re¬ 
port to the President of the United States (J. App. 79A), 
was only research on the hypothetical effect of proposed 
rural electrification upon particular farms (J. App. 88A). 
As Mr. Overholt said, it was work “in the nature of a re¬ 
search project or a study project and not a job at a high 
level on the basis of which full professional type of recom¬ 
mendations would have to be made upon which an adminis¬ 
trator could commit hundreds of thousands of dollars or 
millions of dollars to further a program. ’ 1 (J. App. 114A). 
Similarly, the appellant’s work on the Potomac flood con¬ 
trol survey was not work in which he had to make “recom¬ 
mendations on his own professional reputation of the kind 
that could be acted upon in committing the expenditures of 
large sums of money” (J. App. 115A). Appellant’s own 
witness, his superior on the Potomac flood control survey, 
could not say for certain that this work qualified the ap¬ 
pellant for the Davis job, as a rural electrification special¬ 
ist, since this witness did not know the details of the Davis 
job (J. App. 56A). 

Appellant has thus failed to show that the testimony 
which he claims should have been considered would have 
changed the administrative determination. He cannot, 
therefore, show that the finding of fact below, upholding 
the procedural fairness of the administrative determina¬ 
tion, is clearly erroneous. WiUapomt Oysters, Inc. v. 
Eivmg, 174 F. (2d) 676, CA 9, certiorari denied 338 
U. S. 860. 

3. It is undisputed that appellant had full opportunity 
on his appeal to submit everything he could urge in sup¬ 
port of his claim (J. App. 63A, 85A, 120A, 121A); the 
Commission official reviewed his entire file; his case was 
fully discussed; and the report to the Court, that appellant 
was not qualified for any of the positions which he claimed, 
was written by the Chief of the Civil Service Commission 
branch in charge of these matters and approved by the 
Commission (J. App. 120A). The record is barren of any 
evidence of deception by the Department of Agriculture. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Holmes Baldridge 
Assistant Attorney General 

Charles M. Ibelan 
United States Attorney 

Of counsel 
Edward H. Hickey 
Joseph Kovner 

Attorneys, Department of Justice 
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APPENDIX 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3181-50 
Edward S. Alter, et al ., Plaintiffs 
v. 

Carl R. Gray, Jr., Administrator of Veterans Affairs, 

Defendant 

Civil Action No. 5584-50 
Frank A. Amuso, et aL, Plaintiffs 
v. 

Carl R. Gray, Jr., individually and as Veterans 

Administrator, Defendant 

Memorandum Granting Defendant’s Cross Motions for Sum¬ 
mary Judgment and Overruling Plaintiffs’ Motions for 
Summary Judgment. 

Motions for summary judgment have been filed by plain¬ 
tiffs in these companion suits. Cross motions for summary 
judgment have been filed by defendant. 

Plaintiff veterans, disabled or honorably discharged sol¬ 
diers or sailors of the United States Armed Forces, seek 
to have declared void and of no effect dismissals, threats 
of dismissals or reductions in rank or salary of such vet¬ 
erans from positions in the Veterans Administration in 
what is described as the New York City Area, which in¬ 
cludes New York City, Brooklyn in New York State and 
Newark in New Jersey. The dismissals and reductions 
were part of a program of reduction of forces within the 
Area. 

I have reached the following conclusions with respect to 
issues between the parties litigant; 

(a) This court has jurisdiction to decide these suits. 
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(b) There being doubt as to the legality of a reference 
of these cases to the Commissioner of Veterans 
Affairs of this Court and the respective parties liti¬ 
gant having agreed such reference is not necessary, 
the Court should decide the cases on the present 
motions without such reference. 

(c) When reductions in force, rank or grade in Govern¬ 
ment employment were required, plaintiff veterans 
had preference over non-veterans when the non-vet¬ 
erans were employed in the local commuting area in 
which plaintiffs were employed. Plaintiffs did not 
have preference over non-veterans employed in other 
parts of the nation. Plaintiffs’ preference in the 
local commuting area was on the basis that they 
were qualified, in all substantial respects as well as 
the non-veterans, to perform the duties of the office 
held by non-veterans. The preference was not re¬ 
quired to be granted simply because plaintiffs were 
eligible to the positions on the basis of minimum 
Civil Service examining standards. 

(d) Regulations applicable to plaintiffs’ cases promul¬ 
gated by defendant are reasonable and not in limi¬ 
tation of or in conflict with Acts of Congress. 

(e) The rights granted veterans by Executive Order 
issued pursuant to the Act of Congress approved Au¬ 
gust 23,1912* were repealed by later Regulations of 
the Civil Service Commission issued before the time 
of the acts of defendant complained of in these 
suits. •* Later Congress took action in accordance 
with such repeal.* ** 

Having reached the conclusions stated, plaintiffs’ suits 
must fail and it is not necessary to decide other issues 
raised. 

# Title 5, Sec. 648, TJ. S. a A. 

## 8 P. B. 1091, 1 CFR (Sapp. 1943) Chap. 1, Title 5, Part 12; 12 P. R. 
2848, 1CFR (Sapp. 1947) Chap. 1, Title 5, Part 20; 14 P. R. 3607, 3772; 
15 P. R. 49, 51, Section 20.9. 

*** P. L. 873, 81st Cong. C. 1123, September 30, 1950. 
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Plaintiffs ’ motions for summary judgment will be over¬ 
ruled. Defendant’s cross motions for summary judgment 
will be sustained. 

Bolitha Laws (s) 
Chief Judge 

October 17,1951 


☆ O.S. GOVERNMENT PRINTING OFFICE 1981-972857/p.O. 992 



